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RULES  AND  REGULATIONS 


Title  45— PUBLIC  WELFARE 

Chapter  I — Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

PART  1 1 8 — SUPPLEMENTARY  CEN¬ 
TERS  AND  SERVICES;  GUIDANCE, 
COUNSELING,  AND  TESTING  PRO¬ 
GRAMS 

PART  143— GUIDANCE  AND  COUN¬ 
SELING,  AND  TESTING;  IDENTIFI¬ 
CATION  AND  ENCOURAGEMENT 
OF  ABLE  STUDENTS— STATE  PRO¬ 
GRAMS 

Assistance  to  States 

Notice  of  proposed  rule  making  was 
published  in  the  Federal  Register  on 
February  5,  1972,  in  37  F.R.  2779,  setting 
forth  rules  and  standards  for  State  plan 
programs  authorized  under  title  III  of 
the  Elementary  and  Secondary  Educa¬ 
tion  Act.  Comments  were  received  with 
respect  to  inclusion  of  an  example  of 
services  for  handicapped  children 
(5  118.26(c)),  the  inclusion  of  a  copy¬ 
right  provision  (§  118.58),  the  strength¬ 
ening  of  requirements  for  guidance, 
counseling,  and  testing  programs  or  the 
elimination  of  such  programs  (§  118.11), 
the  elimination  of  the  public  junior  col¬ 
leges  and  technical  institutes  from  the 
regulations  (§§118.10-118.11),  permis¬ 
sion  to  reallocate  to  other  States  unused 
funds  provided  under  section  306  of  Pub¬ 
lic  Law  91-230,  and  adding  reference  to 
Public  Law  91-646,  Uniform  Relocation 
Act.  Following  review  of  the  comments, 
the  following  changes  were  made: 

A.  Summary  of  changes  based  on  com¬ 
ments  received.  1.  Section  118.26(c)  has 
been  amended  to  include  an  additional 
example  of  services  available  to  handi¬ 
capped  children. 

2.  Section  118.58  ias  been  included  to 
add  a  copyright  and  patent  provision 
to  cover  situations  where  copyrightable 
or  patentable  materials  are  developed 
under  a  title  m  program  or  project.  This 
provision  was  omitted  from  the  earlier 
regulations  which  were  published  in  the 
Federal  Register. 

3.  Section  1 18.42 (r)  was  added  to  in¬ 
clude  the  provisions  of  Public  Law  91- 
646,  the  Uniform  Relocation  Act. 

4.  Other  minor  changes  have  been 
made,  either  to  correct  typographical 
errors  or  to  effect  solely  technical 
matters. 

B.  Summary  of  comments.  1.  A  com¬ 
ment  was  received  proposing  that  pub¬ 
lic  junior  colleges  and  technical 
institutes  (§§  118.10-118.11)  be  removed 
from  the  regulations  because  they 
weaken  the  original  Act  (Public  Law 
89-10) .  In  most  State  educational  agen¬ 
cies,  the  public  junior  colleges  and  tech¬ 
nical  institutes  do  not  participate  in  the 
title  in  program.  However,  the  statute 
makes  it  possible  for  junior  colleges  and 
technical  institutes  to  participate  in  the 
guidance,  counseling,  and  testing  portion 


of  title  III  only  if  an  SEA  elects  to  per¬ 
mit  their  participation. 

2.  A  comment  was  received  asking 
that  the  requirements  for  guidance, 
counseling,  and  testing  programs  be 
strengthened  or  such  programs  be  elimi¬ 
nated  .State  educational  agencies  pres¬ 
ently  have  the  option  to  use  the  full 
title  III  approach  (which  includes  reg¬ 
ulatory  criteria  for  innovative  pro¬ 
grams*  or  to  use  the  modified  approach 
(which  combines  a  part  of  the  regula¬ 
tory  criteria  for  innovative  programs 
with  additional  criteria  established  by 
the  States). 

3.  One  comment  proposes  that  the 
U.S.  Commissioner  of  Education  be 
given  permission  to  reallocate  to  other 
States  the  unused  decretionary  funds 
provided  under  section  306  of  Public  Law 
91-230.  Such  a  proposal  would  require 
amending  the  legislation  since  the  re¬ 
allotment  provision  is  explicit  in  the  Act. 

After  consideration  of  the  above  com¬ 
ments.  Title  45  of  the  Code  of  Federal 
Regulations  is  amended  by  revoking  Part 
143  and  by  revising  Part  118  as  set  forth 
below. 

Effective  date.  As  appears  from  the 
above  summary,  the  modifications  do  not 
involve  any  changes  of  a  substantial 
nature  from  the  provisions  which  were 
published  in  the  Federal  Register  on 
February  5,  1972,  as  proposed  rule  mak¬ 
ing.  Accordingly,  these  regulations  shall 
be  effective  upon  publication  in  the  Fed¬ 
eral  Register  (11-11-72) . 

Dated:  July  27, 1972. 

8.  P.  Marland,  Jr., 
Commissioner  of  Education. 

Approved:  November  3, 1972. 

Elliot  L.  Richardson, 

Secretary,  Health,  Education, 
and  Welfare. 
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Subpcrt  A — Scope  of  Regulations; 
Definitions 

§118.1  Scope  of  regulations. 

The  regulations  published  in  this  part 
are  applicable  to  grants  to  States  for 
planning  and  establishing  supplementary 
educational  centers  and  services  and 
guidance,  counseling,  and  testing  pro¬ 
grams.  Regulations  applicable  to  grants 
for  such  purposes  by  the  U.S.  Commis¬ 
sioner  of  Education  directly  to  local  edu¬ 
cational  agencies  pursuant  to  section 
306  of  title  ni  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  344b),  will  be  pub¬ 
lished  in  Part  126  of  this  title.  Allotments 
of  Federal  funds  under  title  III  of  the  Act 
to  the  Departments  of  Interior  and  De¬ 
fense  pursuant  to  section  302(a)(1)  of 
the  Act  (20  U.S.C.  842(a)(1))  shall  be 
governed  by  such  terms  and  conditions 
consistent  with  the  Act  as  may  be  mu¬ 
tually  agreed  upon  by  these  Departments 
and  the  Commissioner  (20  U.S.C.  842 
(a)(1)). 

§  118.2  Definitions. 

As  used  in  this  part : 

(a)  “Act”  means  the  Elementary  and 
Secondary  Education  Act  of  1965,  Public 
Law  89-10,  as  amended  (20  U.S.C.  Ch. 
24). 
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(b)  “Commissioner”  means  the  U  S. 
Commissioner  of  Education. 

(c)  “Construction”  means  (1)  the 
erection  of  new  or  expansion  of  existing 
structures,  and  the  acquisition  and  in¬ 
stallation  of  equipment  therefor;  (2)  the 
acquisition  of  existing  structures  not 
owned  by  the  agency  making  application 
for  assistance  under  title  m  of  the  act; 
(3)  the  remodeling  or  alteration  (includ¬ 
ing  the  acquisition,  installation,  mod¬ 
ernization,  or  replacement  of  equipment) 
of  existing  structures;  or  (4)  a  combi¬ 
nation  of  any  two  or  more  of  the  fore¬ 
going. 

(d)  “Cultural  and  educational  re¬ 
sources”  includes  State  educational 
agencies,  institutions  of  higher  educa¬ 
tion,  private  schools,  public  and  non¬ 
profit  private  agencies  such  as  libraries, 
museums,  musical  and  artistic  organi¬ 
zations,  educational  radio  and  television, 
and  other  cultural  and  educational 
resources. 

(e)  “Department”  means  the  U.S.  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare. 

(f)  “Elementary  school”  means  a  day 
or  residential  school  which  provides  ele¬ 
mentary  education,  as  determined  under 
State  law. 

(g)  “Equipment”  includes  machinery, 
utilities,  and  built-in  equipment  and  any 
necessary  enclosures  or  structures  to 
house  them,  and  includes  all  other  items 
necessary  for  the  functioning  of  a  par¬ 
ticular  facility  as  a  facilty  for  the  pro¬ 
vision  of  educational  services,  including 
items  such  as  instructional  equipment 
and  necessary  furniture,  printed,  pub¬ 
lished,  and  audiovisual  instructional  ma¬ 
terials,  and  books,  periodicals,  documents, 
and  other  related  materials.  Equipment 
does  not  include  consumable  supplies. 

(h)  “Exemplary,”  as  applied  to  an 
educational  program,  project,  service,  or 
activity,  means  designed  to  serve  as  a 
model  for  a  regular  school  program. 

(I)  “Free  public  education”  means 
education  which  is  provided  at  public 
expense,  under  public  supervision  and 
direction,  and  without  tuition  charge, 
and  which  is  provided  as  elementary  or 
secondary  school  education  in  the  appli¬ 
cable  State.  Elementary  education  may 
include  kindergarten  education  meeting 
the  above  criteria. 

(J)  “Guidance  and  counseling”  in  re¬ 
lation  to  activities  undertaken  pursuant 
to  section  303(b)  (4)  of  the  Act  (20  U.S.C. 
843(b)(4)),  refers  to  (1)  services  to  pu¬ 
pils  to  assist  them  in  assessing  and 
understanding  their  particular  abilities, 
educational  needs,  and  career  and  voca¬ 
tional  Interests  in  light  of  all  applicable 
environmental  factors,  and  (2)  assist¬ 
ance  in  personal  and  social  development, 
including  the  development  of  a  positive 
self-concept. 

(k)  “Handicapped  children”  means 
those  children  who  are  mentally  re¬ 
tarded,  hard  of  hearing,  deaf,  speech  im¬ 
paired,  visually  handicapped,  seriously 
emotionally  disturbed,  crippled,  or  other 
health  impaired,  and  who  by  reason 
thereof  require  special  eduction  and  re¬ 
lated  services. 
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(l)  “Innovative,”  as  applied  to  an  edu¬ 
cational  program,  project,  service  or  ac¬ 
tivity,  means  new  or  improved  ideas, 
practices,  or  techniques. 

(m)  “Junior  college”  means  an  insti¬ 
tution  of  higher  education  which  (1)  is 
organized  and  administered  principally 
to  provide  a  2-year  program  which  is  ac¬ 
ceptable  for  full  credit  toward  a  bache¬ 
lor’s  degree;  (2)  admits  as  regular  stu¬ 
dents  only  persons  having  a  certificate 
of  graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate;  (3)  is 
legally  authorized  within  the  State  to 
provide  a  program  of  education  beyond 
secondary  education;  (4)  is  a  public  or 
other  nonprofit  institution;  (5)  is  accred¬ 
ited  by  a  nationally  recognized  accredit¬ 
ing  agency  or  association,  or,  if  not  so 
accredited  (i)  is  an  institution  with  re¬ 
spect  to  which  the  Commissioner  has 
determined  that  there  is  satisfactory  as¬ 
surance,  considering  the  resources  avail¬ 
able  to  the  institution,  the  period  of  time, 
if  any,  during  which  it  has  operated,  the 
effort  it  is  making  to  meet  accreditation 
standards,  and  the  purpose  for  which 
this  determination  is  being  made,  that 
the  institution  will  meet  the  accredita¬ 
tion  standards  of  such  an  agency  within 
a  reasonable  period  of  time,  or  (il)  is  an 
institution  whose  credits  are  accepted  on 
transfer  by  not  less  than  three  institu¬ 
tions  which  are  so  accredited,  for  credit 
on  the  same  basis  as  if  transferred  from 
an  institution  so  accredited;  and  (6)  if 
a  branch  of  an  institution  of  higher  edu¬ 
cation  offering  4  or  more  years  of  higher 
education,  is  located  in  a  community  dif¬ 
ferent  from,  and  beyond  a  reasonable 
commuting  distance  from,  the  commu¬ 
nity  in  which  the  main  campus  of  the 
parent  institution  is  located. 

(n)  “Local  educational  agency”  means 
a  public  board  of  education  or  other  pub¬ 
lic  authority  legally  constituted  within  a 
State  for  either  administrative  control 
or  direction  of,  or  to  perform  a  service 
function  for,  public  elementary  or  sec¬ 
ondary  schools  in  a  city,  county,  town¬ 
ship,  school  district,  or  other  political 
subdivision  of  a  State,  or  such  combina¬ 
tion  of  school  districts  or  counties  as  is 
recognized  in  a  State  as  an  administra¬ 
tive  agency  for  its  public  elementary  or 
secondary  schools.  The  term  also  in¬ 
cludes  any  other  public  institution  or 
agency  having  administrative  control 
and  direction  of  a  public  elementary  or 
secondary  school.  For  the  purposes  of 
this  definition,  “service  function”  means 
an  educational  service  which  is  per¬ 
formed  by  a  legal  entity,  such  as  an  inter¬ 
mediate  agency,  whose  jurisdiction  does 
not  extend  to  the  whole  of  the  State  and 
which  is  authorized  to  provide  consulta¬ 
tive,  advisory,  or  educational  program 
services  to  public  elementary  or  second¬ 
ary  schools,  or  which  has  regulatory 
functions  over  agencies  having  adminis¬ 
trative  control  or  direction  of  public 
elementary  or  secondary  schools,  rather 
than  a  service  which  is  performed  by  a 
cultural  or  educational  resource. 

(o)  “Nonprofit,"  as  applied  to  a  school, 
agency,  organization,  or  institution, 
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means  owned  and  operated  by  one  or 
more  nonprofit  corporations  or  associa¬ 
tions  no  part  of  the  net  earnings  of  which 
inures,  or  may  lawfully  inure,  to  the 
benefit  of  any  private  shareholder  or  in¬ 
dividual. 

(p)  “Private  school”  means  a  non¬ 
profit  school  which  is  operated  or  con¬ 
trolled  by  other  than  a  public  authority, 
and  which  complies  with  State  compul¬ 
sory  school  attendance  laws  or  is  other¬ 
wise  recognized  or  accredited  by  some 
procedure  customarily  used  in  the  State 
as  having  curricula  similar  to  that  re¬ 
quired  of  comparable  public  schools. 

(q)  “Project  period”  means  the  total 
period  of  time  for  which  a  State  proposes 
to  fund  a  local  project  under  title  m  of 
the  Act. 

(r)  “Secondary  school”  means  a  day 
or  residential  school  which  provides  sec¬ 
ondary  education,  as  determined  under 
State  law,  except  that  it  does  not  include 
education  beyond  grade  12. 

(s)  “State”  includes,  in  addition  to  the 
States  of  the  Union,  the  District  of  Co¬ 
lumbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the  Virgin 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(t)  “State  aid”  means  any  contribu¬ 
tion,  no  repayment  for  which  is  expected, 
by  a  State  made  to  or  on  behalf  of  a 
local  educational  agency  within  the  State 
for  the  support  of  free  public  elementary 
and  secondary  education. 

(u)  “State  educational  agency”  means 
the  State  board  of  education  or  other 
agency  or  officer  primarily  responsible 
for  the  State  supervision  of  public  ele¬ 
mentary  and  secondary  schools,  or,  if 
there  is  no  such  officer  or  agency,  an  of¬ 
ficer  or  agency  designated  by  the  Gover¬ 
nor  or  by  State  law. 

(v)  “Technical  institute”  means  an  in¬ 
stitution  of  higher  education  which  (1) 
meets  the  requirements  of  subparagraphs 
(2)  through  (6)  of  the  definition  of 
“junior  college”  set  forth  in  paragraph 

(m)  of  this  section,  and  (2)  is  organized 
and  administered  principally  to  provide 
a  2 -year  program  in  engineering,  mathe¬ 
matics,  or  the  physical  or  biological  sci¬ 
ences  which  is  designed  to  prepare  the 
student  to  work  as  a  technician  and  at  a 
semiprofessional  level  in  engineering, 
scientific,  or  other  technological  fields 
which  require  the  understanding  and  ap¬ 
plication  of  basic  engineering,  scientific, 
or  mathematical  principles  or  knowledge. 

(w)  “Testing,”  in  relation  to  activities 
undertaken  pursuant  to  section  303(b) 
(4)  of  the  Act  (20  US.C.  843(b)(4), 
means  the  use  of  tests  which  measure 
abilities  from  which  aptitudes  for  an  in¬ 
dividual’s  educational  or  career  develop¬ 
ment  may  be  validly  inferred. 

(x)  “Works  of  art”  means  those  items, 
which  may  be  in  the  nature  of  fixtures, 
that  are  incorporated  in  school  facilities 
primarily  because  of  their  esthetic  value. 
The  cost  of  a  work  of  art  which  is  in  the 
nature  of  a  fixture  shall  be  the  estimated 
additional  co6t  of  incorporating  those 
special  esthetic  features  which  exceed 
the  general  requirements  of  excellence 
of  architecture  and  design.  (20  U.S.C. 
403,  485,  844,  881) 
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Subpart  B— State  Advisory  Council 
§  118.3  Establishment  and  certification. 

(a)  Each  State  desiring  to  receive 
payments  under  title  III  of  the  Act  and 
the  regulations  in  this  part  for  any  fiscal 
year  shall  establish  a  State  advisory 
council  which  is  appointed  by  the  State 
educational  agency,  and  is  broadly  rep¬ 
resentative  of  the  cultural  and  educa¬ 
tional  resources  of  the  State  (as  defined 
in  S  118.2(d) )  and  of  the  public,  includ¬ 
ing  persons  representative  of  (1)  ele¬ 
mentary  and  secondary  schools,  (2)  in¬ 
stitutions  of  higher  education,  (3)  areas 
of  professional  competence  in  dealing 
with  children  needing  special  education 
because  of  physical  or  mental  handicaps, 

(4)  areas  of  professional  competence  in 
guidance,  counseling,  and  testing,  and 

(5)  children  from  low-income  families 
and  other  low-income  individuals. 

(b)  The  Chief  State  School  Officer 
and  members  of  the  State  educational 
agency  shall  be  ineligible  to  serve  on  the 
State  advisory  council  either  as  chair¬ 
man  or  as  voting  members. 

(c>  The  State  educational  agency 
shall  certify  the  establishment  of,  and 
membership  of,  its  State  advisory  coun¬ 
cil  to  the  Commissioner  at  least  90 
days  prior  to  the  beginning  of  any  fiscal 
year  in  which  the  State  desires  to  receive 
a  grant  under  title  III  of  the  Act  and 
these  regulations.  The  certification  shall 
include  the  name,  education,  experience, 
and  current  position  of  each  person 
serving  on  the  State  advisory  council 
and  shall  specify  which  interest  under 
paragraph  (a)  of  this  section  each  per¬ 
son  represents.  (20  U.S.C.  844a(a) ) 

§  118.4  Functions. 

(a)  The  functions  of  the  State  ad¬ 
visory  council  shall  include:  (1)  Advis¬ 
ing  the  State  educational  agency  on  the 
preparation  of,  and  policy  matters  aris¬ 
ing  in  the  administration  of  the  State 
plan  and  in  the  development  of  the  poli¬ 
cies  and  procedures  required  by  these 
regulations,  including  the  criteria  for  ap¬ 
proval  of  applications  under  the  State 
plan;  (2)  reviewing  and  making  rec¬ 
ommendations  to  the  State  educational 
agency  on  the  action  to  be  taken  with 
respect  to  each  application  for  a  grant 
under  the  State  plan;  (3)  evaluating 
programs  and  projects  assisted  under 
title  III  of  the  Act;  and  (4)  preparing 
and  submitting  through  the  State  edu¬ 
cational  agency  annual  reports  of  its 
activities,  recommendations,  and  evalu¬ 
ations,  together  with  such  additional 
comments  as  the  State  educational 
agency  deems  appropriate,  to  the  Com¬ 
missioner  and  to  the  National  Advisory 
Council  on  Supplementary  Centers  and 
Services  established  pursuant  to  section 
309  of  the  Act.  (20  U..S.C.  847a) 

(b)  The  State  advisory  council  shall 
meet  and  select  a  chairman  from  its 
membership  within  30  days  after  cer¬ 
tification  under  S  118.3(c)  has  been  ac¬ 
cepted  by  the  Commissioner,  and  shall 
meet  at  such  other  times  throughout 
the  year  as  may  be  necessary  to  fulfill 
its  functions  under  paragraph  (a)  of 


this  section.  The  time,  place,  and  manner 
of  such  meetings  shall  be  determined  by 
the  council,  except  that  it  shall  hold 
not  less  than  one  public  meeting  each 
year  at  which  the  public  is  given  oppor¬ 
tunity  to  express  views  concerning  the 
administration  and  operation  of  title  in 
of  the  Act. 

(c)  The  State  advisory  council  shall 
be  authorized  to  obtain  (with  funds  paid 
to  the  State  under  section  307(b)  of  the 
Act  (20  U.S.C.  845(b) )  the  services  of 
such  professional,  technical,  and  cleri¬ 
cal  personnel  as  may  be  necessary  to 
enable  it  to  carry  out  its  functions  under 
paragraph  (a)  of  this  section,  and  to 
contract  for  such  services  as  may  be 
necessary  to  enable  it  to  carry  out  its 
evaluation  functions.  (20  U.S.C.  844a(a) ) 
§118.5  f  Reserved  ] 

Subpart  C — The  State  Plan 
§  1 1 8.6  Preparation  of  plan. 

(a)  General.  Any  State  desiring  to  re¬ 
ceive  funds  under  title  III  of  the  Act  for 
any  fiscal  year  shall,  as  a  condition  to 
the  receipt  of  such  funds,  submit  a  State 
plan  to  the  Commissioner,  in  accordance 
with  such  forms  and  instructions  as  he 
shall  furnish,  which  meets  the  require¬ 
ments  of  the  Act  and  these  regulations. 

(b)  Submission.  The  State  plan  shall 
be  prepared  and  submitted  annually  and 
shall  be  developed  in  the  light  of  all 
relevant  information  obtained,  in  the 
prior  year  or  in  the  process  of  prepar¬ 
ing  the  new  plan,  from  reassessments  of 
educational  needs,  evaluations  of  pro¬ 
grams  and  projects  funded  under  title 
III  of  the  Act,  and  reports  and  recom¬ 
mendations  of  the  State  advisory 
council. 

(c)  Certifications — (1)  By  State  edu¬ 
cational  agency.  The  State  plan  and  each 
amendment  thereto  shall  include  as  an 
attachment  a  certificate  by  an  officer  of 
the  State  educational  agency  authorized 
to  submit  the  plan  to  the  effect  that  the 
State  plan  or  amendment  thereto  has 
been  adopted  by  the  State  educational 
agency  and  that  the  State  plan,  or  plan 
as  amended,  will  constitute  the  basis  for 
operation  and  administration  of  the  title 
III  program. 

(2)  By  the  State  Attorney  General. 
The  State  plan  and  each  amendment 
thereto  shall  include  as  an  attachment  a 
certificate  by  the  State  Attorney  Gen¬ 
eral  or  other  appropriate  State  legal  of¬ 
ficer  to  the  effect  that  the  State  educa¬ 
tional  agency  named  in  the  plan  is  a 
“State  educational  agency’’  as  defined  in 
§  1 18.2 ( u  > ,  that  it  has  the  legal  author¬ 
ity  ascribed  to  it  in  the  State  plan  pur¬ 
suant  to  §  118.7,  and  that  all  the  provi¬ 
sions  of  the  State  plan  may  be  carried  out 
in  the  State. 

(d)  Review  by  the  State  Governor.  In 
accordance  with  {118.22(b)(2),  the 
State  plan  and  each  amendment  there¬ 
to  shall  include  as  an  attachment  the 
comments,  if  any,  of  the  Governor  of  the 
State  concerning  coordination  of  title 
HI  programs  and  projects  under  the 
State  plan  with  other  State  and  Federal 
programs  and  projects,  or  a  statement 


from  the  chief  State  school  officer  that 
the  Governor  has  reviewed  the  plan  but 
no  comments  were  made. 

(e)  Amendments.  Whenever  there  is 
any  change  in  the  content  or  adminis¬ 
tration  of  the  program  set  forth  in  the 
approved  State  plan,  or  whenever  there 
is  any  change  in  pertinent  State  law  or 
in  the  organization,  policies,  or  opera¬ 
tions  of  the  State  educational  agency 
which  materially  affects  the  program 
under  the  plan,  the  State  plan  shall  be 
appropriately  amended  and  such  amend¬ 
ment  shall  be  submitted  to  the  Commis¬ 
sioner  for  his  approval.  (20  UJS.C.  844a 
(a)(1)(C)) 

§  1 18.7  State  educational  agency. 

(a)  Designation.  The  State  plan  shall 
give  the  official  name  of  the  State  educa¬ 
tional  agency  which  will  be,  either  di¬ 
rectly  or  through  arrangements  with 
other  State  or  local  public  agencies,  the 
sole  agency  responsible  for  adminis¬ 
tering  the  plan. 

(b)  Authority.  The  State  plan  shall  set 
forth  the  authority  of  the  State  educa¬ 
tional  agency  under  State  law  to  submit 
the  plan  and  to  administer  and  supervise 
the  programs  set  forth  therein. 

(c)  Organization.  The  State  plan  shall 
set  forth  the  administrative  organization 
and  procedures  of  the  State  educational 
agency  staff  responsible  for  administra¬ 
tion  of  the  State  plan,  and  the  qualifica¬ 
tions  of  all  staff  members  involved  in 
the  administration  of  the  State  plan. 

(d)  Fiscal  control.  The  State  plan 
shall  designate  the  officer  or  officers  of 
the  State  educational  agency  who  will 
have  legal  authority  to  receive  all  funds 
granted  to  the  State  and  to  authorize 
their  expenditure  or  transfer  to  local  edu¬ 
cational  agencies.  The  State  plan  shall 
also  set  forth  the  fiscal  control  and  fund 
accounting  procedures  (consistent  with 
Subpart  E  of  the  regulations  in  this  part) 
under  which  the  designated  officer  or 
officers  will  assure  proper  disbursement 
of  and  accounting  for  Federal  funds  paid 
to  the  State  under  title  m  of  the  Act.  (20 
UJS.C.  844a(b)  (2)  and  (10)) 

§  118.8  General  plan  provisions. 

(a)  Assessment  of  educational  needs. 
The  State  plan  shall  identify  the  critical 
educational  needs  of  the  State  as  a  whole 
and  the  critical  educational  needs  of  the 
various  geographic  areas  and  population 
groups  within  the  State,  and  shall  de¬ 
scribe  the  process  by  which  such  needs 
were  identified.  This  process  shall  be 
based  upon  the  use  of  objective  criteria 
and  measurements  and  shall  include  pro¬ 
cedures  for  collecting,  analyzing,  and 
validating  relevant  data  and  translating 
such  data  into  determinations  of  critical 
educational  needs.  These  determinations 
and  the  data  upon  which  they  are  based 
shall  be  periodically  reviewed  and  up¬ 
dated,  and  the  State  plan  shall  indicate 
the  mo6t  recent  date  of  such  review  and 
updating. 

(b)  Developing  evaluation  strategies. 
The  State  plan  shall  provide  for,  and 
describe  the  objectives  of,  and  the  pro¬ 
cedures  to  be  used  in,  the  evaluation  by 
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the  State  advisory  council,  at  least  an¬ 
nually,  of  the  effectiveness  of  the  pro¬ 
grams  and  projects  funded  under  the 
State  plan  in  meeting  the  purposes  of 
title  in  of  the  Act. 

(c)  Dissemination  of  information.  The 
State  plan  shall  provide  for,  and  describe 
the  objectives  of  and  procedures  to  be 
used  in,  the  statewide  dissemination  of 
the  results  of  evaluations  performed  un¬ 
der  paragraph  (b)  of  this  section  and  of 
other  information  concerning  those  pro¬ 
grams  and  projects  which  are  deter¬ 
mined  through  such  evaluations  to  be 
innovative,  exemplary,  and  of  high 
quality. 

(d)  Adoption  and  adaptation  of  prom¬ 
ising  practices.  The  State  plan  shall  pro¬ 
vide  for,  and  describe  the  objectives  of, 
and  the  procedures  to  be  used  in,  the 
adoption  and  adaptation  within  the  State 
of  promising  educational  practices  de¬ 
veloped  through  programs  or  projects 
funded  under  title  m  of  the  Act. 

(e)  Reviewing  local  project  applica¬ 
tions.  The  State  plan  shall  (1)  list  and 
describe  any  criteria,  other  than  those 
required  by  §  118.24(a)-,  which  the  State 
educational  agency  will  use  in  reviewing 
local  project  applications  (including  ap¬ 
plications  for  guidance,  counseling,  and 
testing  projects)  submitted  under 
S  118.23;  and  (2)  provide  that  final  ac¬ 
tion  regarding  the  proposed  final  disposi¬ 
tion  of  any  local  project  application  (or 
amendment  thereof)  shall  not  be  taken 
without  first  affording  the  local  educa¬ 
tional  agency  or  agencies  submitting 
such  application  reasonable  notice  and 
opportunity  for  a  hearing  before  a  board 
or  official  designated  by  the  State  edu¬ 
cational  agency  for  such  purpose,  and 
specified  in  the  State  plan. 

(f)  Commingling  of  funds.  The  State 
plan  shall  set  forth  policies  and  proce¬ 
dures  which  assure  that  funds  made 
available  under  title  HI  of  the  Act  for 
programs  and  projects  for  any  fiscal  year 
will  not  be  so  commingled  with  State  or 
local  funds  as  to  lose  their  identity  as 
title  HI  funds. 

(g)  State  aid.  The  State  plan  shall 
contain  adequate  assurance  that,  in  de¬ 
termining  the  eligibility  of  any  local  edu¬ 
cational  agency  for  State  aid  or  the 
amount  of  such  aid,  grants  to  that  agency 
under  title  III  of  the  Act  will  not  be 
taken  into  consideration.  (20  U.S.C.  844a 

(b)  (1) (A) ,  (8),  (9)  (A),  (12),  and  (13)) 

§  118.9  Supplementary  educational  cen¬ 
ters  and  services. 

The  State  plan  shall  set  forth  a  pro¬ 
gram  for  improving  education  in  the 
State  through  grants  to  local  educa¬ 
tional  agencies  for  supplementary  educa¬ 
tional  centers  and  services,  which 
program  (a)  shall  be  based  upon  the 
critical  educational  needs  of  the  State 
as  determined  under  S  118.8  (a),  and  (b) 
shall  describe  how  funds  paid  to  the 
State  under  title  HI  of  the  Act  will  be 
used  to  demonstrate  how  such  educa¬ 
tional  needs  may  be  met.  Such  program 
shall  be  related  to  and  coordinated  with 
the  program  for  testing  under  S  118.10 
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and  the  program  of  guidance  and  coun¬ 
seling  under  3  118.11.  (20  U.S.C.  844a 

(b)(1)(A)) 

§  118.10  Testing. 

(a)  The  State  plan  shall  set  forth  a 
program  for  testing  students  m  the  pub¬ 
lic  and  private  elementary  and  secondary 
schools  of  the  State  or  in  the  public  and 
private  junior  colleges  and  technical  in¬ 
stitutes  of  the  State.  In  so  doing,  the 
plan  shall  (1)  describe  the  primary  ob¬ 
jectives  of  the  program,  (2)  identify  the 
grade  levels  of  students  to  be  tested,  and 
(3)  describe  the  types  of  tests  to  be  util¬ 
ized  for  the  measurement  of  aptitudes 
and  abilities. 

(b)  The  testing  program  set  forth  in 
paragraph  (a)  of  this  section  shall 
include  at  least  one  test  for  students  not 
beyond  grade  12,  and  shall  be  utilized 
to  (1)  identify  students  with  outstand¬ 
ing  aptitudes  and  abilities;  (2)  provide 
such  information  about  the  aptitudes 
and  abilities  of  students  as  may  be 
needed  in  connection  with  the  guidance 
and  counseling  program  required  by 
3  118.11;  and  (3)  provide  such  informa¬ 
tion  as  may  be  needed  to  assist  other  edu¬ 
cational  or  training  institutions  and 
prospective  employers  in  assessing  the 
educational  and  occupational  potential 
of  students  seeking  admission  to  educa¬ 
tional  or  training  institutions  or  employ¬ 
ment. 

(c)  In  fulfilling  the  requirements  of 
this  section,  the  State  educational  agency 
may  provide  services  at  the  State 
level,  make  arrangements  with  local 
educational  agencies  or  other  appropri¬ 
ate  local  or  State  agencies,  or  contract 
with  public  or  private  nonprofit  institu¬ 
tions,  agencies,  or  individuals,  for  the 
provision  of  services  consistent  with  the 
State’s  responsibilities  under  these  reg¬ 
ulations.  (20  U.S.C.  843(b)(4),  844a(b) 
(1)  (B)  (1) ) 

§118.11  Guidance  and  counseling. 

(a)  The  State  plan  shall  set  forth  a 
program  of  guidance  and  counseling  de¬ 
signed  to  improve  such  services  at  the 
appropriate  levels  in  the  public  elemen¬ 
tary  and  secondary  schools  or  public 
junior  colleges  and  technical  institutes 
of  the  State  and,  to  the  extent  required 
by  5  118.15,  in  the  private  elementary 
and  secondary  schools  of  the  State.  Such 
program  shall  serve  to  advise  students 
regarding  courses  of  study  best  suited 
to  their  abilities,  aptitudes  and  skills,  the 
type  of  educational  program  they  should 
pursue,  the  vocation  they  should  train  for 
and  enter,  and  the  job  opportunities  in 
the  various  fields,  as  well  as  to  encourage 
students  with  outstanding  aptitudes  and 
abilities  to  complete  their  secondary 
school  education,  take  the  necessary 
courses  for  admission  to  institutions  of 
higher  education,  and  enter  such  insti¬ 
tutions.  Such  programs  may  include 
short-term  training  sessions  for  persons 
engaged  in  guidance  and  counseling  in 
elementary  and  secondary  schools,  junior 
colleges,  and  technical  institutes  in  the 
State. 
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(b)  Guidance  and  counseling  services 
under  the  State  plan  shall  be  provided  by 
qualified  counselors  through  appropriate 
individual  and  group  processes.  Such 
processes  shall  be  coordinated  with  other 
pupil  personnel  services  and  guidance 
and  counseling  resources  both  within  and 
outside  the  school  setting,  and  shall  in¬ 
clude  referral  assistance,  working  with 
other  staff  members  in  planning  curricu¬ 
lum  content  and  changes,  and  consulting 
both  teachers  and  parents  with  regard 
to  the  learning  and  developmental  needs 
of  pupils. 

(c)  The  program  set  forth  under  para¬ 
graph  (a)  of  this  section  shall  make  pro¬ 
vision  for  supervision  and  leadership 
activities  by  the  State  educational  agency 
with  regard  to  the  establishment,  main¬ 
tenance,  and  improvement  of  guidance 
and  counseling  services  under  the  State 
plan.  Such  activities  shall  include  the 
assessment  of  other  Federal  and  State 
programs  (such  as  titles  I  and  V  of  the 
Act,  part  B  of  the  Education  of  the 
Handicapped  Act,  and  the  Vocational 
Education  Act  of  1963)  where  there  may 
be  need  for  State  level  supervision  and 
leadership  with  respect  to  guidance  and 
counseling,  and  the  development  of  pro¬ 
cedures  for  determining  how  these  vari¬ 
ous  programs  and  sources  of  funds  can 
be  coordinated  to  provide  for  strong 
leadership  in  the  area  of  guidance  and 
counseling. 

(d)  In  addition  to  the  activities  set 
forth  in  paragraph  (c)  of  this  section, 
the  program  set  forth  under  paragraph 
(a)  of  this  section  may  also  include  the 
provision  of  services  at  the  State  level, 
through  arrangements  (including  project 
grants  under  paragraph  (e)  of  this  sec¬ 
tion)  with  local  educational  agencies  or 
other  appropriate  local  or  State  agen¬ 
cies,  or  through  contracts  with  public  or 
private  nonprofit  institutions,  agencies, 
or  individuals,  which  are  consistent  with 
the  State’s  responsibilities  under  these 
regulations. 

(e)  Project  grants  may  be  made  to  lo¬ 
cal  educational  agencies  under  this  sec¬ 
tion  for  the  following  purposes:  (1)  Plan¬ 
ning  programs  and  projects  designed  to 
provide  the  services  and  activities  de¬ 
scribed  in  subparagraphs  (2)  and  (3)  of 
this  paragraph,  including  pilot  projects 
designed  to  test  the  effectiveness  of  such 
plans;  (2)  establishing  or  expanding  in¬ 
novative  and  exemplary  guidance  and 
counseling  programs  and  projects  for  the 
purpose  of  stimulating  the  adoption  of 
new  programs;  and  (3)  establishing, 
maintaining,  and  improving  guidance 
and  counseling  services  and  activities,  es¬ 
pecially  through  new  and  improved  ap¬ 
proaches  consistent  with  the  purposes  of 
title  IH  of  the  Act.  (20  U.S.C.  843(b)  (4), 
844a(b)  (1)  (B)  (ii) ) 

§  118.12  Equitable  distribution  of  assist¬ 
ance. 

The  State  plan  shall  set  forth  criteria 
for  achieving  an  equitable  distribution 
of  assistance  made  available  under  title 
IH  of  the  Act  and  these  regulations.  Such 
criteria  shall  be  based  on  a  consideration 
of  (a)  the  size  and  population  of  the 
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State,  (b)  the  geographical  distribution 
and  density  of  the  population  within  the 
State,  (c)  the  relative  need  of  persons  in 
different  geographic  areas  and  in  differ¬ 
ent  population  groups  within  the  State 
for  the  kinds  of  services  and  activities  to 
be  provided  under  the  plan,  and  (d)  the 
relative  financial  abilities  of  local  educa¬ 
tional  agencies  within  the  State  to  pro¬ 
vide  such  services  and  activities.  Appli¬ 
cation  of  the  factors  set  forth  in  this  sec¬ 
tion  shall  not  result  in  the  approval  by 
the  State  educational  agency  of  pro¬ 
grams  or  projects  which  fail  to  meet  any 
of  the  requirements  contained  in  this 
part. 

§  118.13  Special  consideration  for  cer¬ 
tain  local  educational  agencies. 

The  State  plan  shall  provide  for  giv¬ 
ing  special  consideration,  in  approving 
applications  for  title  in  programs  and 
projects,  to  applications  submitted  by 
local  educational  agencies  (a)  that  are 
making  a  reasonable  tax  effort  but  are 
unable  to  meet  critical  educational  needs 
(including  preschool  and  bilingual  edu¬ 
cation)  because  some  or  all  of  its  schools 
are  seriously  overcrowded,  obsolete,  or 
unsafe;  or  (b)  whose  proposed  program 
or  project  was  planned  with  funds  made 
available  under  title  m  of  the  Act.  Ap¬ 
plication  of  the  factors  set  forth  in  this 
section  shall  not  result  in  the  approval 
by  the  State  educational  agency  of  pro¬ 
grams  or  projects  which  fail  to  meet  any 
of  the  requirements  contained  in  this 
part.  (20  U.S.C.  844a(b)  (4)  and  (5) ) 

§  118.14  Percentage  requirements  re¬ 
garding  uses  of  funds. 

The  State  plan  shall  provide  that,  of 
the  funds  made  available  under  title  in 
of  the  Act  for  any  fiscal  year  to  carry  out 
the  State  plan: 

(a)  An  amount  equal  to  at  least  50 
percent  of  such  funds  shall  be  expended 
for  planning,  establishing,  and  expand¬ 
ing  innovative  and  exemplary  programs 
and  activities  in  accordance  with 
§  118.25; 

(b)  An  amount  equal  to  at  least  15 
percent  of  such  funds  shall  be  expended 
for  special  programs  or  projects  for  the 
education  of  handicapped  children  in 
accordance  with  S  118.26;  and' 

(c)  For  fiscal  years  ending  prior  to 
July  1,  1973,  an  amount  equal  to  at  least 
50  percent  of  the  amount  expended  by 
the  State  under  title  V-A  of  the  National 
Defense  Education  Act  of  1958  (20  U.S.C. 
401  et  seq.)  from  funds  appropriated 
under  such  title  for  fiscal  year  1970  shall 
be  expended  for  guidance,  counseling, 
and  testing  programs  of  the  types  set 
forth  in  S9  118.10  and  118.11.  (20  U.S.C. 
844a(b)  (7)  and  (8),  844a  note) 

§  118.15  Participation  by  private  school 
children. 

(a)  The  State  plan  shall  contain  satis¬ 
factory  assurances  that  each  local  educa¬ 
tional  agency  receiving  funds  under  title 
m  of  the  Act  will  provide  for  the  effec¬ 
tive  participation  in  its  title  m  program 
or  projects,  on  an  equitable  basis,  by 
children  enrolled  in  private  schools  in  the 
areas  to  be  served  whose  educational 


needs  are  of  the  type  which  the  program 
or  project  is  designed  to  meet.  The  num¬ 
ber  of  such  children  to  be  served,  in 
relation  to  the  total  number  of  such 
children,  shall  be  consistent  with  the 
number  of  public  school  children  to  be 
served  in  relation  to  the  total  number  of 
public  school  children  in  the  area  served 
with  educational  needs  of  the  type  the 
program  or  project  is  designed  to  meet. 

(b)  Whenever  practicable,  educational 
services  shall  be  provided  to  private 
school  children  on  publicly  controlled 
premises.  Any  project  to  be  carried  out 
in  public  facilities  which  involves  joint 
participation  by  children  enrolled  in 
private  schools  and  children  enrolled  in 
public  schools  shall  include  such  provi¬ 
sions  as  are  necessary  to  avoid  the  sepa¬ 
ration  of  participating  children  by  school 
enrollment  or  religious  affiliation. 

(c)  Provisions  for  serving  private 
school  children  shall  not  include  (1)  the 
payment  of  salaries  to  teachers  or  other 
employees  of  private  schools  except  for 
services  performed  outside  regular  hours 
of  duty  and  under  public  supervision  and 
control,  (2 )  financing  of  the  existing  level 
of  instruction  in  private  schools,  (3)  the 
placement  of  equipment  on  private 
school  premises  other  than  portable  or 
mobile  equipment  which  is  capable  of 
being  removed  from  the  premises  each 
day,  or  (4)  the  construction  of  facilities 
for  private  schools.  None  of  the  funds 
made  available  under  the  Act  may  be 
used  for  religious  worship  or  instruction. 

( d )  The  State  educational  agency  shall 
require  that  every  project  application 
submitted  to  it  by  a  local  educational 
agency  under  S  118.23  shall  describe  how 
the  local  educational  agency  will  ful¬ 
fill  the  requirements  of  paragraphs  (a), 
(b) .  and  (c)  of  this  section.  This  descrip¬ 
tion  shall  contain  information  indicat¬ 
ing:  (1)  The  number  of  private  schools 
in  the  area  to  be  served  by  the  project 
and  the  number  of  children  enrolled  in 
such  schools  in  the  grades  to  be  served 
by  the  project;  (2)  the  existence  of  any 
factors  which  limit  the  appropriateness 
of  the  project  for  private  school  chil¬ 
dren;  (3)  the  manner  in  which  and  ex¬ 
tent  to  which  representatives  of  private 
school  children  participated  in  the  devel¬ 
opment  of  the  project  proposal  (includ¬ 
ing  participation  in  the  determinations 
required  under  subparagraph  (2)  of  this 
paragraph) ;  (4)  the  provisions  which 
have  been  made  for  effective  liaison  with 
representatives  of  private  school  chil¬ 
dren  in  regard  to  operation  and  review 
of  the  project;  (5)  the  places  at  which 
and  methods  by  which  private  school 
children  will  be  served  in  accordance 
with  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section;  and  (6)  the 
differences,  if  any,  in  the  kind  and  ex¬ 
tent  of  services  to  be  provided  private 
school  children  as  compared  with  those 
to  be  provided  public  school  children,  and 
the  reasons  for  such  differences.  (20 
UJS.C.  844(b)(2)(B) ,885) 

§  1 18.16  Report*  and  records. 

The  State  Plan  shall  provide  that  the 
State  educational  agency  will  submit  to 


the  Commissioner  reports  in  accordance 
with  SS  118.53  and  118.54;  and  keep  such 
records  and  afford  such  access  thereto  as 
the  Commissioner  may  find  necessary  to 
assure  the  correctness  and  verification  of 
such  reports,  including  those  records  re¬ 
quired  by  S§  118.41(c)  and  118.56.  (20 
U.S.C.  844a(b)  (11) ) 

§  118.17  Supplementary  nature  of  proj¬ 
ects. 

(a)  The  State  plan  shall  set  forth  pol¬ 
icies  and  procedures  for  assuring  that 
funds  made  available  under  title  HI  of 
the  Act  for  any  fiscal  year  will  be  used 
to  supplement  and,  to  the  extent  prac¬ 
tical,  increase  (1)  the  fiscal  effort  which 
each  local  educational  agency  receiving 
title  in  funds  would  have  made  in  the 
absence  of  such  funds,  for  that  fiscal  year 
for  educational  purposes,  as  required  by 
section  305(b)  (9)  of  the  Act  (20  U.S.C. 
844a<b)  (9) ) .  and  (2)  the  level  of  funds 
which  each  local  educational  agency  re¬ 
ceiving  title  m  funds  and  each  partici¬ 
pating  school  would  have  made  available 
in  the  absence  of  such  funds,  for  that 
fiscal  year  for  the  purposes  described  in 
section  303(b)  of  the  Act,  as  required  by 
section  304(a)  (3)  of  the  Act,  20  UJ3.C. 
844(a) (3)). 

(b)  For  the  purposes  of  paragraph 

(a) (1)  of  this  section,  fiscal  effort  of  a 
local  educational  agency  for  educational 
purposes  shall  be  determined  by  the 
State  educational  agency  on  the  basis  of 
the  amount  of  expenditures  per  pupil 
of  the  local  educational  agency  from 
State  and  local  funds;  or  in  the  event 
of  a  decrease  of  such  expenditures,  on 
the  basis  of  the  ratio  between  the  total 
expenditures  of  the  local  educational 
agency  from  State  and  local  funds  and 
the  wealth  of  the  local  educational 
agency  as  measured  by  the  equalized  as¬ 
sessed  valuation  of  taxable  property,  per 
capita  income,  or  other  such  indices  as 
appropriate.  (20  U.S.C.  844(a)(3),  844a 

(b) (9)(B)) 

§  1 18.18  Approval  of  State  plans. 

(a)  Full  approval  or  disapproval.  The 
Commissioner  will  review  each  State 
plan  or  amendment  thereto  submitted 
under  S  118.7,  and  approve  those  plans 
and  amendments  which  he  determines  to 
meet  the  requirements  of  title  m  of  the 
Act  and  these  regulations.  Except  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
the  Commissioner  will  disapprove  a 
nlan  which  fails  to  comply  with  such 
requirements. 

(b)  Partial  approval.  If  the  Commis¬ 
sioner  finds  that  a  State  plan  submitted 
under  S  118.6  for  any  fiscal  year  ending 
prior  to  July  1,  1973,  is  in  substantial 
compliance  with  title  HE  of  the  Act  and 
these  regulations,  but  fails  to  adequately 
provide  for  one  of  the  programs  required 
by  section  305(b)  of  the  Act  (20  UB.C. 
844a(b))  or  for  some  specific  require¬ 
ment  (such  as  participation  of  private 
schoolchildren)  pertaining  to  such  pro¬ 
grams,  or  is  otherwise  unapprovable  in 
any  other  identifiable  part,  he  may  ap¬ 
prove  that  part  of  the  plan  which  he 
determines  to  be  in  compliance  with  title 
m  of  the  Act  and  the  regulations  in  this 
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part.  In  such  a  case,  the  Commissioner 
will  make  available  to  the  State  that  part 
of  its  allotment  which  he  determines  to 
be  necessary  to  carry  out  the  approved 
part  of  its  State  plan.  The  remainder  of 
the  amount  the  State  is  eligible  to  re¬ 
ceive  may  be  made  available  to  the  State 
only  when  the  unapproved,  portion  of  its 
State  plan  is  so  modified  as  to  bring  the 
plan  into  compliance  with  title  m  of 
the  Act  and  the  regulations  in  this  part. 
The  amount  made  available  to  a  State 
pursuant  to  this  subsection  may  not  be 
less  than  50  percent  of  the  maximum 
amount  which  the  State  is  eligible  to 
receive  under  paragraph  (f)  of  this 
section. 

(c)  Effect  of  State  plan.  The  State 
plan,  as  approved  by  the  Commissioner 
under  this  section,  will  constitute  the 
basis  on  which  Federal  grants  are  made, 
and  the  basis  for  determining  the  pro¬ 
priety  of  expenditures  of  grant  funds. 
The  administration  of  the  title  m  pro¬ 
gram  shall  be  kept  in  conformity  with 
the  approved  plan. 

(d)  Effective  date  of  the  State  plan. 
The  effetftive  date  of  the  State  plan  or 
any  amendment  thereto  shall  be  the  date 
on  which  such  plan  or  amendment  is 
received  by  the  Commissioner  in  substan¬ 
tially  approvable  form,  but  no  earlier 
than  July  1  of  the  fiscal  year  for  which 
the  plan  or  amendment  is  submitted. 

(e)  Notice  and  opportunity  for  hear¬ 
ing.  No  final  action  under  this  section 
other  than  one  of  full  approval  will  be 
taken  by  the  Commissioner  until  he  first 
notifies  the  State  educational  agency  of 
his  proposed  action  and  affords  the  State 
educational  agency  a  reasonable  oppor¬ 
tunity  for  a  hearing. 

(f)  Maximum  funding  level.  A  State 
whose  State  plan  has  been  approved  un¬ 
der  this  section  for  any  fiscal  year  may 
receive,  for  the  purpose  of  carrying  out 
such  plan,  an  amount  not  in  excess  of 
85  percent  of  its  allotment  under  section 
302  of  the  Act.  (20  U.S.C.  844a  (b),  (c), 
(d),  (e)(1)) 

§  118.19  Inability  or  failure  to  serve  pri¬ 
vate  school  children. 

(a)  In  any  State  in  which  the  Com¬ 
missioner  determines  under  §  118.18(b) 
that  the  State  plan  is  approvable  except 
that  (1)  no  State  agency  is  authorized 
by  law  to  provide,  or  (2)  there  has  been 
a  substantial  failure  to  provide,  for  ef¬ 
fective  participation  on  an  equitable 
basis  by  private  schoolchildren  enrolled 
in  any  one  or  more  private  elementary 
or  secondary  schools  in  the  areas  served 
by  programs  or  projects  funded  under 
title  HI  of  the  Act,  as  required  by 
8  118.10(a),  8118.11(a),  or  8118.15,  the 
Commissioner  will  arrange  for  the  pro¬ 
vision  of  title  m  services  to  such  chil¬ 
dren  on  an  equitable  basis. 

(b)  The  costs  of  services  provided  in 
any  fiscal  year  under  paragraph  (a)  of 
this  section  will  be  paid  out  of  the  af¬ 
fected  State’s  allotment  for  that  fiscal 
year.  In  determining  the  amount  to  be 
withheld,  the  Commissioner  will  take 
into  account  (1)  the  number  of  private 
schoolchildren  in  the  affected  area  or 
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areas  who  are  excluded  from  effective 
participation  in  title  m  programs  or 
projects  and  who,  except  for  such  exclu¬ 
sion,  might  reasonably  have  been  ex¬ 
pected  to  participate;  (2)  the  number  of 
teachers  that  would  reasonably  have 
been  required  to  serve  such  children,  and 
(3)  the  nature  and  extent  of  services 
being  provided  to  public  schoolchildren 
in  the  affected  area  by  the  programs  or 
projects  in  which  private  schoolchildren 
are  denied  effective  participation. 

(c)  In  any  case  where  the  State  alleges 
tint  no  State  agency  is  authorized  by 
law  to  provide  for  the  effective  partici¬ 
pation  of  private  schoolchildren  as  re¬ 
quired  by  8  118.10(a),  8  118.11(a),  or 
8 118.15,  the  State  shall  provide  the 
Commissioner  with  a  written  statement 
signed  by  the  State  Attorney  General  or 
other  appropriate  State  legal  officer  set¬ 
ting  forth  the  constitutional  and  statu¬ 
tory  provisions,  and  case  law,  which  in 
his  opinion  prevent  the  State  from  so 
serving  private  schoolchildren. 

(d)  In  determining  whether  there  has 
been  a  “substantial  failure”  under  para¬ 
graph  (a)  of  this  section,  the  Commis¬ 
sioner  (1)  will  first  consult  the  affected 
State  educational  agency  and  ask  it  to 
provide  information  concerning  the 
alleged  failure,  and  (2)  will  consider  all 
acts  or  omissions  of  the  State,  or  a  local 
educational  agency  or  other  political  sub¬ 
division  thereof,  or  of  any  individual  act¬ 
ing  for  or  on  behalf  of  such  entities,  in 
the  process  of  assessing  educational 
needs  and  planning,  approving,  conduct¬ 
ing,  and  monitoring  programs  and  proj¬ 
ects  under  title  III  of  the  Act  and  these 
regulations,  which  have  the  effect  of  (a) 
preventing,  discouraging,  or  otherwise 
limiting  in  any  manner  the  effective  par¬ 
ticipation  by  any  eligible  private  school 
child  in  the  operation  of  the  program  or 
project  serving  the  area  in  which  his  pri¬ 
vate  school  is  located,  or  (b)  not  afford¬ 
ing  private  school  representatives  the  op¬ 
portunity  for  effective  participation  in 
the  planning  and  development  of  any 
program  or  project  in  which  private 
schoolchildren  are  eligible  to  participate. 
(20  UJS.C.  845(f)) 

§  118.20  Operational  noncompliance. 

Whenever  the  Commissioner,  after 
affording  the  State  educational  agency 
reasonable  notice  and  opportunity  for  a 
hearing,  finds  that  in  the  operation  or 
administration  of  its  State  plan  there 
has  been  a  failure  to  comply  substan¬ 
tially  with  (a)  any  provision  of  title  HI 
of  the  Act  and  the  regulations  in  this 
part,  (b)  any  requirement  set  forth  in 
the  plan  of  that  State  as  approved  under 
8  118.18,  or  (c)  any  requirement  set  forth 
in  an  application  of  one  of  the  State’s 
local  educational  agencies  as  approved 
under  8  118.23,  he  will  notify  the  State 
educational  agency  that  further  pay¬ 
ments  will  not  be  made  to  the  State 
under  title  m  of  the  Act,  or  that  the 
State  educational  agency  may  not  make 
further  payments  under  title  m  of  the 
Act  to  specified  local  educational  agen¬ 
cies  affected  by  the  failure,  until  he  is 
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satisfied  that  there  is  no  longer  any  such 
failure  to  comply.  (20  U.S.C.  844a(e)  (2) ) 

Subpart  D — Program  Requirements 

§  118.21  Purpose. 

This  subpart  sets  forth  various  pro¬ 
gram  requirements  to  which  each  State 
educational  agency  shall  adhere  in  ad¬ 
ministering  the  educational  programs 
described  in  its  approved  State  plan  and 
in  implementing  the  provisions  of  such 
plan.  The  policies,  procedures,  and  cri¬ 
teria  developed  by  the  State  under  this 
subpart  shall  be  set  forth  in  writing  and 
shall  be  available  for  inspection  at  rea¬ 
sonable  times  and  places  by  the  Com¬ 
missioner  or  his  delegate  and  by  inter¬ 
ested  parties  in  the  general  public.  (20 
U.S.C.  844,  844a  (a)  (1)  and  '(b) ) 

§118.22  General  requirements. 

(a)  Long-range  strategy  for  advanc¬ 
ing  education.  Hie  State  shall  develop  a 
long-range  strategy  for  advancing  edu¬ 
cation  in  the  State  in  ensuing  years 
through  programs  and  projects  funded 
under  title  HI  of  the  Act.  Such  strategy 
shall  be  directed  toward  the  critical  edu¬ 
cational  needs  of  the  State  as  periodically 
assessed  under  8  118.9(a)  and  shall  pro¬ 
vide  for  the  coordination  of  title  HI  pro¬ 
grams  and  projects  with  other  public 
and  private  programs  and  projects  as  re¬ 
quired  by  paragraph  (b)  of  this  section. 

(b)  Coordination  with  other  aid  pro¬ 
grams.  (1)  To  the  extent  not  inconsistent 
with  the  prohibition  against  commingling 
of  funds  in  8  118.8(f),  the  State  shall 
establish  effective  procedures  for  coordi¬ 
nating  the  development  and  operation 
of  programs  and  projects  carried  out 
under  title  III  of  the  Act  and  these  regu¬ 
lations  with  other  public  and  private 
programs  having  the  same  or  similar  pur¬ 
poses.  (2)  The  State  plan  and  amend¬ 
ments  thereto  which  the  State  educa¬ 
tional  agency  submits  to  the  Commis¬ 
sioner  under  8  118.6  and  the  periodic 
reports  which  it  submits  to  the  Commis¬ 
sioner  under  88  118.53  and  118.54  shall 
first  be  submitted  to  the  Governor  of  the 
State  for  his  review  and  comments  (if 
any)  on  the  relationship  of  title  m  pro¬ 
grams  and  projects  to,  and  coordina¬ 
tion  with.  State  comprehensive  plans  and 
State  plans  in  related  Federal  programs. 
The  Governor  shall  be  given  a  period  of 
up  to  45  days,  if  necessary,  to  make  such 
comments.  His  comments  shall  accom¬ 
pany  the  plan,  amendment,  or  report 
when  submitted  to  the  Commissioner,  or, 
if  the  Governor  has  no  comments,  a 
statement  to  this  effect  from  the  State 
educational  agency  official  authorized  to 
submit  the  plan  shall  accompany  the 
documents. 

(c)  State  leadership.  The  State  edu¬ 
cational  agency  shall  establish  policies 
and  procedures  for  appropriate  profes¬ 
sional  staff  development  of  State  and 
local  administrative,  supervisory,  in¬ 
structional,  and  supporting  personnel  in¬ 
volved  in  developing,  conducting,  or 
monitoring  programs  or  projects  under 
title  m  of  the  Act,  Including  those  per¬ 
sonnel  involved  in  program  or  projects 
for  handicapped  children. 
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(d)  On-site  evaluation  of  projects.  The 
State  educational  agency  shall  develop 
procedures  and  criteria  for  the  on-site 
evaluation,  at  least  annually,  of  all  title 
III  projects  in  the  State.  Such  proce¬ 
dures  shall  indicate  the  role  of  the  State 
educational  agency  staff  in  the  evalua¬ 
tion  process  and  the  relationship  between 
its  functions  under  this  subsection  and 
the  functions  of  the  State  advisory  coun¬ 
cil  under  §5  118.4(a)  (3)  and  118.8(a). 
Such  procedures  shall  also  provide  for 
incorporation  into  the  affected  projects 
of  recommendations  made  as  a  result  of 
on-site  evaluations  and  for  followup 
methods  to  insure  proper  implementa¬ 
tion. 

(e)  Construction.  The  State  educa¬ 
tional  agency  shall  establish  (1)  criteria 
for  determining  the  conditions  under 
which  the  construction  of  facilities  for 
use  in  a  title  m  program  or  project  is 
consistent  with  the  educational  programs 
set  forth  in  the  State  plan  and  necessary 
to  the  efficient  operation  of  the  program 
or  project,  and  (2)  procedures  for  the 
submission  of  construction  requests  by 
local  educational  agencies  and  the  review 
of  such  requests,  in  accordance  with  the 
provisions  of  §  118.42  and  the  criteria 
established  under  subparagraph  (1)  of 
this  paragraph,  by  the  State  educational 
agency  and  other  interested  State 
agencies. 

(f)  Conflicts  of  interests.  The  State 
educational  agency  shall  establish  pro¬ 
cedures  which  insure  that  no  board  or 
staff  member  of  the  State  educational 
agency,  the  State  advisory  council,  or  a 
local  educational  agency  will  participate 
In  or  make  recommendations  concerning 
an  administrative  decision  or  action  in¬ 
volving  a  program  or  project  under  title 
m  of  the  Act,  if  such  decision  or  action 
may  reasonably  be  expected  to  result  in 
any  fee,  royalty,  commission,  remunera¬ 
tion,  or  other  benefit  to  him  or  to  any 
member  of  his  immediate  family. 

(g)  List  of  projects  funded.  The  State 
educational  agency  shall  maintain  a  list 
identifying  each  local  project  it  is  fund¬ 
ing  under  title  IH  of  the  Act,  which  shall 
include  for  each  such  project  (1)  the 
project  number,  (2)  a  title  or  description 
by  which  the  project  may  be  easily  iden¬ 
tified,  (3)  the  amount  of  the  current 
grant,  (4)  the  proposed  level  of  funding 
for  the  portion  of  the  project  period 
remaining  after  expiration  of  the  current 
grant,  (5)  the  amount  of  grant  funds  to 
be  expended  in  each  project  for  guidance 
and  counse’ing  under  8 118.11  or  for  test¬ 
ing  under  8 118.10,  and  (6)  the  amount  of 
grant  funds  to  be  expended  in  each 
project  for  the  education  of  handicapped 
children  under  8  118.26  broken  down  by 
type  of  handicap. 

(h)  Participation  of  students  in  junior 
colleges  and  technical  institutes.  Partici¬ 
pation  in  title  in  programs  or  projects 
by  students  enrolled  in  junior  colleges 
and  technical  institutes  in  a  State  shall 
be  limited  to  participation  in  guidance, 
counseling,  and  testing  programs  or 
projects  established  under  88  118.10  and 
118.11.  (20  U.S.C.  843(b)  (4) ,  844a  (a)  (1) 
and  (b)  (1)  (B)  (1)  and  Cii) ,  883) 


§  118.23  Applications  from  local  educa¬ 
tional  agencies. 

(a)  Solicitation  and  submission.  The 
State  educational  agency  shall  establish 
procedures  to  stimulate  the  submission 
of  applications  for  funds  under  title  m 
of  the  Act  by  all  local  educational  agen¬ 
cies  in  the  State  that  have  educational 
needs  of  the  type  which  the  State  has 
identified  and  determined  to  serve  under 
8  118.9.  Such  procedures  shall  include 

(1)  the  statewide  dissemination  of  in¬ 
formation  concerning  the  purposes  and 
provisions  of  title  m  of  the  Act  and  these 
regulations  and  of  the  educational  pro¬ 
gram  which  the  State  proposes  to  con¬ 
duct  under  its  State  plan;  (2)  the  es¬ 
tablishment  of  cutoff  dates  for  submis¬ 
sion  of  applications  and  notifications  to 
all  local  educational  agencies  of  such 
dates;  and  (3)  the  development  of  solici¬ 
tation  techniques  designed  to  insure  that 
title  III  funds  are  equitably  distributed 
as  required  by  8  118.12  and  that  applica¬ 
tions  are  submitted  by  local  educational 
agencies  deserving  special  consideration 
under  8  118.13.  The  State  shall  not  estab¬ 
lish  methods  or  procedures  which  have 
the  effect  of  excluding  the  eligibility  of 
any  otherwise  eligible  local  educational 
agency  to  apply  for  and  receive  grants 
under  this  part. 

(b)  Content  of  applications.  Each 
project  application  submitted  to  the 
State  educational  agency  shall  set  forth 
a  proposal  for  carrying  out  one  or  more 
of  the  purposes  described  in  section 
303(b)  of  the  Act  (20  U.S.C.  843(b))  in 
accordance  with  the  provisions  of  title 
m  of  the  Act  and  these  regulations. 
Such  applications  shall: 

(1)  Provide  that  the  services  and  ac¬ 
tivities  for  which  title  in  funds  are 
sought  will  be  administered  by  or  under 
the  supervision  of  the  applicant,  and 
provide  (i)  such  methods  of  admin¬ 
istration  as  are  necessary  for  the  proper 
and  efficient  operation  of  the  project, 
and  (ii)  such  fiscal  control  and  fund 
accounting  procedures  as  are  necessary 
to  assure  proper  disbursement  of  and 
accounting  for  title  in  funds  paid  to  the 
applicant; 

(2)  Set  forth  policies  and  procedures 
which  assure  that  funds  made  available 
for  the  project  for  any  fiscal  year  will 
supplement  and  not  supplant  State 
and  local  funds  in  accordance  with 
8  118.17(a); 

(3)  Set  forth,  in  the  case  of  an  appli¬ 
cation  which  includes  construction  as 
part  of  the  proposed  project,  the  assur¬ 
ances  required  by  8  118.42(e)  and  such 
other  information  as  the  State  educa¬ 
tional  agency  shall  require  in  fulfilling 
the  requirements  of  8  118.22(e); 

(4)  Provide  for  making  such  financial 
reports,  annual  reports,  and  other  re¬ 
ports,  and  for  keeping  and  allowing  ac¬ 
cess  to  such  records  relating  thereto,  as 
the  State  educational  agency  may  rea¬ 
sonably  require  to  assure  compliance 
with  the  reports  and  records  require¬ 
ments  in  88  118.54  to  118.56  and  to  other¬ 
wise  carry  out  its  functions  under  title 
m  of  the  Act  and  these  regulations; 


(5)  Set  forth  the  information  regard¬ 
ing  participation  of  private  schoolchil¬ 
dren  which  is  required  by  8  118.15(d) ; 
and 

(6)  Contain  such  other  information 
as  the  State  educational  agency  may 
reasonably  require  to  apply  the  criteria 
for  reviewing  project  applications  set 
forth  in  8  118.24. 

(c)  Panel  of  experts.  The  State  edu¬ 
cational  agency  shall  establish  a  panel 
of  experts,  consisting  of  persons  who 
are  not  officers  or  employees  of  the  State 
educational  agency,  or  the  State  ad¬ 
visory  council  to  review  all  local  project 
applications  prior  to  their  approval  or 
other  disposition.  The  State  educational 
agency  shall  determine  the  number  of 
experts  to  be  utilized  and  the  qualifica¬ 
tions  to  be  required  of  such  experts 
(including  one  or  more  experts  in  the 
education  of  handicapped  children  and 
one  or  more  experts  in  guidance,  coun¬ 
seling,  and  testing)  and  shall  establish 
procedures  for  selecting  the  panel. 

(d)  Approval  of  applications.  The 
State  educational  agency  shaU  establish 
procedures  for  review  and  disposition  of 
local  project  applications  in  accordance 
with  the  requirements  of  title  in  of  the 
Act  and  these  regulations.  Such  proce¬ 
dures  shall  provide  for  coordinating  the 
roles  of  the  State  advisory  council  (under 
8  118.4(a)  (2) )  and  the  panel  of  experts 
(under  paragraph  (c)  of  this  section) 
with  the  role  of  the  State  educational 
agency.  Such  procedures  shall  also  assure 
that  no  application  will  be  approved  or 
renewed  by  the  State  educational  agency 
unless  it  is  specifically  found  to  meet  the 
requirements  for  participation  of  private 
school  children  under  8  118.15  and  each 
of  the  requirements  of  paragraph  (b)  of 
this  section,  and  has  been  evaluated  in 
terms  of  the  criteria  set  forth  in  8  118.24. 
(20  UJ3.C.  844) 

(e)  Hearings.  The  State  educational 
agency  shall  develop  procedures  for  a 
hearing  in  accordance  with  8  118.8(e)  (2) 
for  any  applicant  whose  application  (or 
amendment  thereto)  the  State  educa¬ 
tional  agency  proposes  not  to  approve. 
(20  UJS.C.  844) 

§  118.24  Criteria  for  review  of  project 
applications. 

(a)  Supplementary  educational  cen¬ 
ters  and  services.  The  State  educational 
agency  shall  establish  the  criteria  to  be 
used  in  reviewing  project  applications 
from  local  educational  agencies  under 
8  118.9.  Such  criteria  shall  be  applied  in 
conjunction  with  the  special  criteria 
developed  by  the  State  educational 
agency  under  88  118.12  and  118.13,  and 
shall  include  the  following  criteria  for 
determining  the  extent  to  which  the 
proposal  includes: 

(1)  Evidence  that  it  is  designed  to 
demonstrate  solutions  to  identified 
critical  educational  needs  and  will  sub¬ 
stantially  increase  the  educational  op¬ 
portunities  of  children  in  the  area  of  the 
State  to  be  served; 

(2)  Provisions  for  the  development  of 
concepts,  practices,  and  techniques 
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which  can  be  adapted  or  adopted 
elsewhere; 

(3)  Promising  concepts  or  practices 
recognized  as  unique,  original,  unusual, 
innovative,  or  exemplary; 

(4)  Concepts  or  practices  which  are 
economically  feasible  and  effective; 

(5)  Evaluation  strategies  and  pro¬ 
cedures  based  on  valid  methodology 
which  will  provide  evidence  of  the  extent 
to  which  performance  of  the  participants 
is  improved; 

(6)  Performance  objectives  which  are 
measurable,  and  appropriate  activities 
which  facilitate  achieving  them; 

(7)  An  awareness  of  information  con¬ 
cerning  similar  programs,  relevant  re¬ 
search  findings,  and  views  of  recognized 
experts; 

(8)  Provisions  for  staff  with  profes¬ 
sional  qualifications  adequate  to  achieve 
the  project’s  stated  objectives; 

(9)  Provisions  for  budgeted  expendi¬ 
tures  for  adequate  and  appropriate 
facilities,  equipment,  and  materials 
which  show  a  direct  relationship  in 
facilitating  the  achievement  of  the  stated 
objectives; 

(10)  Documentation  that  in  the  plan¬ 
ning  of  the  project  there  has  been,  and 
in  the  operation  and  evaluation  of  the 
project  there  will  be,  (1)  utilization  of 
the  best  available  talents  and  resources 
and  (ii)  participation  of  students,  teach¬ 
ers,  parents,  school  administrative  per¬ 
sonnel,  private  nonprofit  school  repre¬ 
sentatives,  and  other  persons  including 
those  with  low  Income,  broadly  repre¬ 
sentative  of  the  cultural  and  educational 
resources  of  the  area  to  be  served; 

(11)  Provisions  for  dissemination  of 
Information  about  the  proposed  project 
which  are  appropriate  and  adequate  for 
the  area  to  be  served. 

(b)  Guidance  and  counseling.  The 
State  educational  agency  shall  establish 
the  criteria  to  be  used  in  reviewing  appli¬ 
cations  for  guidance  and  counseling  pro¬ 
grams  and  projects  under  §  118.11.  A 
State  educational  agency  may  elect  to 
apply  all  criteria  in  paragraph  (a)  of 
this  section  to  guidance  and  counseling 
programs  and  projects.  However,  at  least 
those  criteria  set  forth  in  S9  118.12  and 
118.13  and  those  required  by  paragraph 

(a)  (4)  through  (11)  of  this  section  shall 
be  applicable  to  all  such  programs  or 
projects. 

(c)  Additional  criteria.  If  the  State 
educational  agency  establishes  criteria 
for  the  review  of  project  applications  in 
addition  to  those  specified  in  paragraphs 
(a)  and  (b)  of  this  section,  it  shall  list 
such  additional  criteria  in  its  State  plan 
in  accordance  with  S  118.8(e)  (11),  (20 
U.S.C.  844) 

§118.25  Innovative  and  exemplary  proj¬ 
ects. 

The  State  educational  agency  shall 
establish  policies  and  procedures  under 
which  it  will  use  at  least  50  percent  of 
the  funds  that  it  receives  to  carry  out 
its  State  plan  in  each  fiscal  year  to: 

(a)  Plan  for  and  take  other  steps  lead¬ 
ing  to  the  development  of  innovative  and 
exemplary  programs  and  projects,  in- 
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eluding  pilot  projects  designed  to  test 
the  effectiveness  of  such  plans;  and 

(b)  Establish  or  expand  innovative  and 
exemplary  programs  and  projects  (in¬ 
cluding  dual  enrollment  programs  and 
the  lease  or  construction  of  necessary 
facilities)  for  the  purpose  of  stimulating 
the  adoption  of  new  educational  pro¬ 
grams,  including  special  programs  for 
handicapped  children  and  programs  such 
as  those  described  in  section  503(4)  of 
the  Act,  in  the  schools  of  the  State.  (20 
U.S.C.  844a(b)  (7) ) 

§  118.26  Projects  for  handicapped  chil¬ 
dren. 

The  State  educational  agency  shall 
establish  policies  and  procedures  under 
which  it  will  use  at  least  15  percent  of 
the  funds  that  it  receives  to  carry  out  its 
State  plan  in  each  fiscal  year  for:  (a) 
Planning  programs  or  projects  referred 
to  in  paragraphs  (b)  and  (c)  of  this  sec¬ 
tion;  (b)  establishing  or  expanding 
innovative  and  exemplary  educational 
programs  for  the  purpose  of  stimulating 
the  adoption  of  new  educational  pro¬ 
grams  to  demonstrate  ways  to  meet  the 
special  needs  of  handicapped  children; 
or  (c)  establishing,  maintaining,  op¬ 
erating,  or  expanding  services  or  activi¬ 
ties  which  utilize  new  and  improved  ap¬ 
proaches  which  demonstrate  ways  to 
meet  the  special  educational  needs  of 
handicapped  children.  The  State  educa¬ 
tional  agency  shall  also  establish  pro¬ 
cedures  which  assure  that  such  activities 
will  be  coordinated  with  other  Federal, 
State,  and  local  programs  and  projects 
for  the  education  of  handicapped  child¬ 
ren,  such  as  title  I  of  the  Act,  the  Edu¬ 
cation  of  the  Handicapped  Act  the  De¬ 
velopmental  Disabilities  Services  and 
Facilities  Construction  Act,  and  the 
State  shall  also  establish  procedures 
whereby  appropriate  State  education 
agency  personnel  responsible  for  the  ed¬ 
ucation  of  handicapped  children  shall 
review  and  make  recommendations  re¬ 
lating  to  all  parts  of  the  State  plan  which 
pertain  to  handicapped  children.  (20 
U.S.C.  844a(b)  (8) ) 

§  118.27  Amendment,  continuation,  and 
termination  of  projects. 

(a)  Project  period.  The  State  educa¬ 
tional  agency  shall  establish  a  project 
period  for  projects  funded  under  title  in 
of  the  Act  and  shall  establish  procedures 
for  continuing  the  funding  of  promising 
projects  throughout  the  project  period, 
subject  to  the  availability  of  title  m 
funds,  on  the  basis  of  evaluations  under 
§  118.22(d)  and  other  periodic  reviews 
which  demonstrate  that  the  project  is 
being  operated  in  compliance  with  all 
the  requirements  of  title  m  of  the  Act 
and  these  regulations. 

(b)  Amendment  of  project  applica¬ 
tions.  The  State  educational  agency  shall 
establish  procedures  for  reviewing  re¬ 
quests  from  grantees  to  amend  project 
applications  and  alter  projects  during  the 
project  period  and  for  assuring  that  such 
amendments  and  alterations  are  fully 
consistent  with  the  requirements  of  title 
III  of  the  Act  and  these  regulations. 
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Whenever  the  proposed  amendment  or 
alteration  would  involve  significant 
changes  in  the  content,  design,  or  fund¬ 
ing  level  of  the  project,  the  review  pro¬ 
cedures  utilized  shall  conform  to  the 
requirements  of  S  118.23(d). 

(c)  Costs  of  continuation.  If  the  costs 
to  the  State  for  any  fiscal  year  of  con¬ 
tinuing  projects  under  this  section  would 
exceed  the  amount  of  funds  available  to 
the  State  to  carry  out  its  State  plan  for 
that  fiscal  year,  the  State  educational 
agency  may  request  that  the  Commis¬ 
sioner  provide  funds  to  meet  such  excess 
costs  under  section  306  of  the  Act  (20 
U.8.C.  344b)  and  Part  126  of  this  chapter. 
The  Commissioner  will  consider  such  a 
request  only  if  he  specifically  determines 
that  the  project  requiring  funds  is  worthy 
of  continuation  and  holds  promise  of 
making  a  substantial  contribution  to  the 
solution  of  critical  education  problems 
common  to  all  or  several  States. 

(d)  Termination  of  projects.  The 
State  educational  agency  shall  establish 
procedures  for  termination,  during  the 
project  period,  of  unsuccessful  programs 
and  projects  which  are  not  operating  in 
substantial  compliance  with  (1)  any  pro¬ 
vision  of  title  m  of  the  Act  and  these 
regulations  or  (2)  any  requirement  set 
forth  in  the  approved  State  plan  or  in 
the  approved  project  application.  In  the 
event  of  such  termination  the  grantee 
shall  be  afforded  reasonable  not’ce  of  the 
proposed  action  and  opportunity  for  a 
hearing.  (20  U.S.C.  844) 

§§  118.28-118.30  [Reserved] 

Subpart  E — Fiscal  Procedures 
§118.31  Allotment  availability. 

(a)  General.  Funds  alloted  to  States 
under  title  m  of  the  Act  for  any  fiscal 
year  shall  be  available  for  use  by  States 
(as  determined  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section)  only  during 
such  fiscal  year,  except  that  the  follow¬ 
ing  allotments  (or  portions  thereof)  shall 
also  be  available  for  use  during  the  suc¬ 
ceeding  fiscal  year  (unless  otherwise  pro¬ 
vided  for  in  appropriation  acts) : 

(1)  Funds  realloted  to  States  pursuant 
to  section  302(d)  of  the  Act. 

(2)  Funds  allotted  to  States  for  any 
fiscal  year  beginning  on  July  1,  1969  and 
ending  prior  to  July  1,  1973. 

(b)  Use  for  State-level  activities.  A 
use  of  funds  under  title  m  of  the  Act 
for  the  administration  of  State  plans  (in¬ 
cluding  the  administration  of  guidance, 
counseling,  and  testing  programs),  the 
activities  of  State  advisory  councils,  and 
evaluation  and  dissemination  activities 
will  be  determined  on  the  basis  of  docu¬ 
mentary  evidence  of  binding  commit¬ 
ments  for  the  acquisition  of  goods  or 
property  or  for  the  performance  of  work, 
except  that  funds  for  personal  services, 
for  services  performed  by  public  utilities, 
for  travel,  and  for  the  rental  of  equip¬ 
ment  and  facilities  shall  be  considered 
co  have  been  used  as  of  the  time  such 
services  were  rendered,  such  travel  was 
performed,  and  such  rented  equipment 
and  facilities  were  used,  respectively. 
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(c)  Use  by  State  agency  for  local  proj¬ 
ects.  A  use  of  funds  under  title  in  of  the 
Act  for  local  projects  shall  be  determined 
by  the  issuance  of  a  grant  award  docu¬ 
ment  by  the  State  educational  agency  to 
a  local  educational  agency.  Funds  so  ob¬ 
ligated  by  the  State  educational  agency 
shall  remain  available  for  expenditure  by 
the  local  educational  agency  during  the 
period  for  which  the  grant  was  awarded, 
as  determined  pursuant  to  paragraph 

(d)  of  this  section,  which  period  shall 
not  extend  beyond  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which 
the  grant  is  awarded.  The  obligation  re¬ 
corded  by  the  State  educational  agency 
shall  be  adjusted  and  the  grant  award 
amended  whenever  the  amount  obligated 
is  determined  to  be  at  variance  with 
amounts  actually  expended  by  the 
local  educational  agency. 

(d)  Expenditures  by  local  educational 
agencies.  For  the  purpose  of  para¬ 
graph  (c)  of  this  section,  the  expendi¬ 
ture  of  funds  under  title  in  of  the  Act 
by  local  educational  agencies  shall  be 
determined  on  the  basis  of  documentary 
evidence  of  binding  commitments  for  the 
acquisition  of  goods  or  property,  the 
construction  of  school  facilities,  or  the 
performance  of  work;  except  that  funds 
for  personal  services,  for  services  per¬ 
formed  by  public  utilities,  for  travel,  and 
for  rental  of  equipment  and  facilities 
shall  be  considered  to  have  been  ex¬ 
pended  as  of  the  time  such  services  were 
rendered,  such  travel  was  performed,  and 
such  rented  equipment  and  facilities  were 
used,  respectively.  In  the  case  of  funds 
to  be  used  for  administrative  activities 
in  connection  with  the  completion  of  a 
project,  such  as  evaluation  and  auditing 
activities,  expenditures  may  also  be  de¬ 
termined  on  the  basis  of  documentary 
evidence  of  a  specific  reservation  of  funds 
for  the  purpose.  (20  U.S.C.  1225(b),  31 
U.S.C.  200) 

(e)  Liquidations  of  obligations.  An  ob¬ 
ligation  entered  into  by  the  State  educa¬ 
tional  agency  pursuant  to  paragraph  (b) 
of  this  section  or  LEA  pursuant  to  para¬ 
graph  (d)  of  this  section  and  payable 
out  of  funds  under  title  in  of  the  Act 
shall  be  liquidated  by  the  end  of  the 
fiscal  year  following  the  fiscal  year  in 
which  the  obligation  was  incurred  un¬ 
less  prior  to  the  end  of  that  following 
fiscal  year  the  State  educational  agency 
determines  for  good  cause  that  the  time 
for  liquidating  a  particular  obligation 
will  be  extended  and  so  notifies  the 
Commissioner. 

§118.32  Grant  awards. 

In  all  cases  where  the  State  educa¬ 
tional  agency  makes  grants  under  title 
HI  of  the  Act  to  local  educational  agen¬ 
cies,  it  shall  award  such  grants  for  speci¬ 
fied  budget  periods  on  the  basis  of  appli¬ 
cations  which  have  been  approved  in 
accordance  with  §  118.23.  All  grant 
awards  shall  be  in  writing  and  shall  set 
forth  the  amount  of  funds  granted  and 
the  budget  period  during  which  such 
funds  are  available  for  expenditure,  and 


shall  specify  the  anticipated  length  of 
the  project  period.  (20  U.S.C.  843(a) ) 

§  118.33  Federal  fiscal  audits. 

All  records  of  the  State  educational 
agency  and  of  local  agencies  receiving 
title  III  funds  which  relate  to  program 
or  administrative  expenditures  under 
title  III  of  the  Act  shall  be  subject  to 
periodic  audit  by  the  Department  and  the 
Comptroller  General  of  the  United 
States,  or  his  duly  authorized  representa¬ 
tive,  to  assure  that  the  State  has  properly 
used  and  accounted  for  Federal  funds. 
Such  records  shall  be  maintained  and 
be  accessible  in  accordance  with  §  118.55, 
and  otherwise  be  adequate  to  permit  an 
accurate  and  expeditious  audit  of  the 
State’s  title  III  program.  (20  U.S.C. 
1232c) 

§  118.34  Allowable  expenditures  for 
State  and  local  educational  agencies. 

(a)  General.  Expenditures  for  which 
funds  provided  under  title  III  of  the  Act 
may  be  used  are  those  which  are  (1)  con¬ 
sistent  with  title  in  of  the  Act,  these  reg¬ 
ulations,  and  the  provisions  of  the  State 
plan,  and  reasonably  necessary  to  the 
operation  of  title  HI  programs  and  proj¬ 
ects,  (2)  incurred  on  or  after  the  effective 
date  of  the  State  plan  under  $  118.18  (d) , 
and  (3)  either  direct  costs  which  can  be 
identified  specifically  with  the  title  m 
program  or  project  benefited,  or  indirect 
costs  which  are  incurred  for  a  common  or 
joint  purpose  benefiting  more  than  one 
cost  objective  but  are  allocable  to  a  title 
III  program  or  project  on  the  basis  of 
relative  benefit  received,  as  computed  in 
accordance  with  a  plan  submitted  by  the 
State  and  approved  by  the  Department 
pursuant  to  OMB  Circular  No.  A-87, 
implementing  instructions  of  the  Depart¬ 
ment,  and  the  provisions  of  Grants  Ad¬ 
ministration  Manual  Chapter  5-60, 
“Costs  Principles  for  State  and  Local 
Government  Agencies.”  They  may  be 
ordered  from  the  Government  Printing 
Office  as  GPO  894-523. 

(b)  Specific  expenditures  allowed.  To 
the  extent* consistent  with  paragraph  (a) 
of  this  section,  expenditures  for  which 
funds  provided  under  title  m  of  the  Act 
may  be  used  are  cited  in  the  Grants  Ad¬ 
ministration  Manual  Chapter  5-60  and 
OMB  Circular  No.  A-87.  Among  allowable 
expenditures  are  the  following: 

(1)  Establishing  and  maintaining  ac¬ 
counting,  auditing,  and  other  informa¬ 
tion  systems  required  for  the  manage¬ 
ment  of  programs  and  projects  under 
title  III  of  the  Act; 

(2)  Reasonable  compensation  for  per¬ 
sonal  services  of  employees  and  consult¬ 
ants,  including  wages,  salaries,  and  sup¬ 
plementary  compensation  and  benefits; 

(3)  Personnel  administration  and 
payroll  preparation; 

(4)  Insurance  coverage,  to  the  extent 
consistent  with  the  general  policies  of 
the  State  educational  agency  or  local 
educational  agency  and  with  sound  busi¬ 
ness  practice;  and  the  bonding  of  em¬ 
ployees  who  handle  title  in  funds ; 


(5)  Communications  services; 

(6)  The  acquisition  of  consumable 
supplies  and  printed  and  published  mate¬ 
rials  for  the  use  of  persons  administer¬ 
ing,  supervising,  or  participating  in  title 
III  programs  or  projects; 

(7)  Printing  and  reproduction; 

(8)  Travel  and  transportation; 

(9)  Data  processing  services; 

(10)  Acquisition  (including  rental)  of 
office  equipment  and  other  equipment  re¬ 
quired  for  supervisory  and  program 
functions; 

(11)  Rental  of  office  space  in  privately 
or  publicly  owned  buildings,  provided 
that: 

(i)  The  expenditures  for  the  space  are 
necessary  and  properly  related  to  the  effi¬ 
cient  administration  of  the  program; 

(ii)  The  State  will  receive  the  benefits 
of  the  expenditures  during  the  period  of 
occupancy  commensurate  with  such  ex¬ 
penditures; 

(ill)  The  amounts  paid  are  not  in 
excess  of  comparable  rental  in  the  par¬ 
ticular  locality; 

(iv)  The  expenditures  represent  a  cur¬ 
rent  cost;  and 

(v)  In  the  case  of  a  publicly  owned 
building,  like  charges  are  made  to  other 
State  or  local  agencies  occupying  similar 
space  for  similar  purposes. 

(12)  Utilises,  security,  janitorial,  and 
similar  services  to  the  extent  not  other¬ 
wise  included  in  rental  or  other  charges 
for  space; 

(13)  Maintenance  and  repair  of  prop¬ 
erty  to  the  extent  necessary  to  keep  such 
property  in  an  efficient  operating 
condition; 

(14)  Renovation  and  minor  remodel¬ 
ing  of  previously  completed  building 
space,  where  such  space  is  needed  for  the 
administration  or  operation  of  title  in 
programs  or  projects  and  renovation  or 
remodeling  is  necessary  to  make  the 
space  suitable  for  such  use;  and 

(15)  Construction  or  major  structural 
alteration  of  buildings  and  facilities, 
where  undertaken  by  a  local  educational 
agency  with  funds  provided  under  sec¬ 
tion  307(a)  of  the  Act  after  having  been 
specifically  approved  by  the  State  edu¬ 
cational  agency  under  $  118.22(e). 

(c)  Proration  of  costs.  In  situations 
where  an  expenditure  otherwise  allow¬ 
able  under  paragraphs  (a)  and  (b)  of 
this  section  is  incurred  in  part  for  pur¬ 
poses  other  than  the  administration  or 
operation  of  programs  and  projects 
under  title  m  of  the  Act,  title  HI  funds 
shall  be  available  only  for  that  portion 
of  the  cost  which  is  fairly  attributable  to 
the  administration  or  operation  of  title 
III  programs  and  projects.  The  State 
educational  agency  shall  establish  pro¬ 
cedures  for  prorating  oosts  and  for  main¬ 
taining  fully  documented  records  to 
substantiate  prorations  of  costs  for  items 
such  as  salaries,  travel,  rent,  and  equip¬ 
ment.  In  the  case  of  proration  of  costs  for 
salaries,  such  records  shall  be  docu¬ 
mented  on  a  before-and-after-the-fact 
basis.  All  such  records  shall  be  main¬ 
tained  in  accordance  with  §  118.55.  (20 
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U.S.C.  1231c(b) ;  OMB  Circular  No.  A-87, 
May  9,  1968) 

§  118.35  Accounting  for  guidance,  coun- 
acting,  and  testing  expenditures. 

(a)  Funds  expended  for  the  continua¬ 
tion  of  guidance,  counseling,  and  testing 
projects  initiated  under  title  ni  of  the 
Act  (but  not  under  title  V-A  of  the  Na¬ 
tional  Defense  Education  Act  of  1958) 
prior  to  fiscal  year  1971  shall  not  be 
considered  in  computing  the  amount  of 
funds  which  are  required  to  be  expended 
for  such  purposes  under  §  118.14(c). 

(b)  Allowable  expenditures  incurred 
by  the  State  educational  agency  in  ad¬ 
ministering  guidance,  counseling,  and 
testing  programs  or  projects  under  the 
State  plan  shall  be  met  with  administra¬ 
tive  funds  available  to  the  State  under 
section  307(b)  of  the  Act  (20  U.S.C. 
845(b)).  (20  U.S.C.  844a  note,  845  (a) 
and  (b)) 

§§118.36-118.40  [Reserved] 

Subpart  F — Equipment  and 
Construction 

§  118.41  Acquisition,  maintenance,  and 
disposition  of  equipment. 

(a)  Use  of  equipment.  All  equipment 
acquired  under  title  m  of  the  Act  shall 
be  used  during  the  expected  useful  life  of 
the  equipment  for  the  purposes  specified 
in  the  approved  project  application,  or 
after  the  expiration  of  the  project  for 
the  purposes  set  forth  in  section  303(b) 
of  the  Act. 

(b)  Title  and  control  of  equipment. 
Title  to  equipment  acquired  with  funds 
made  available  under  title  m  of  the  Act 
shall  be  vested  in,  and  retained  by,  a  State 
or  local  educational  agency,  and  such 
equipment  shall  be  subject  to  the  admin¬ 
istrative  control  of  the  State  or  local 
educational  agency  at  all  times  until  the 
end  of  its  useful  life  or  its  disposition, 
whichever  is  earlier. 

(c)  Inventories.  Each  State  and  local 
educational  agency  shall  maintain  in¬ 
ventories  of  all  items  of  equipment  ac¬ 
quired  with  title  in  funds  which  have 
an  initial  acquisition  cost  of  $300  or  more 
per  unit.  Such  inventories  shall  be  main¬ 
tained  for  the  useful  life  of  the  equip¬ 
ment  or  until  its  disposition,  whichever 
is  earlier,  and  records  of  such  inventories 
shall  be  kept  intact  and  accessible  for  3 
years  thereafter. 

(d)  Maintenance  and  repair.  Each 
State  and  local  educational  agency  shall 
make  reasonable  provision  for  the  main¬ 
tenance  and  repair  of  equipment  ac¬ 
quired  with  title  m  funds,  and  shall  be 
responsible  for  replacing  or  repairing 
(with  State  or  local  funds)  equipment 
that  is  lost,  damaged,  or  destroyed  due 
to  the  negligence  of  the  State  or  local 
agency. 

(e)  Disposition  of  equipment.  When¬ 
ever  equipment  acquired  with  title  in 
funds  is  no  longer  used  for  the  purposes 
prescribed  in  paragraph  (a)  of  this  sec¬ 
tion  or  is  sold  and  the  proceeds  from 
such  sale  are  not  used  for  such  purposes, 
the  Federal  Government  shall  be  cred- 
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ited  with  its  proportionate  share  of  the 
value  of  such  equipment  at  the  time  of 
such  diversion  or  sale.  Such  value  shall 
be  determined  on  the  basis  of  the  sale 
price  in  the  case  of  a  bona  fide  sale  or 
the  fair  market  value  in  the  case  of  a 
diversion  of  use.  (20  U.S.C.  844(a) ) 

§  118.42  Grants  involving  construction. 

Where  applications  are  submitted  un¬ 
der  title  m  of  the  Act  by  local  educa¬ 
tional  agencies  for  programs  or  projects 
which  involve  construction,  such  con¬ 
struction  shall  be  approved  by  the  State 
educational  agency  only  if : 

(a)  The  applicant  has  notified  the 
State  and  regional  or  local  clearing¬ 
houses  designated  under  OMB  Circular 
A-95,  of  its  intent  to  submit  an  appli¬ 
cation,  and 

(b)  The  applicants  have  included  with 
the  application  when  submitted  to  the 
State  educational  agency: 

( 1 )  Any  comments  made  by  or  through 
the  clearinghouse (s)  together  with  a 
statement  that  such  comments  have  been 
considered  prior  to  submission  of  the  ap¬ 
plication;  or 

(2)  A  statement  that  the  A-95  clear¬ 
inghouse  procedures  have  been  followed 
and  that  no  comments  have  been  re¬ 
ceived;  and 

(c)  The  applicant  provides  the  HEW 
Regional  Office  its  assessment  of  the 
impact  on  the  quality  of  the  environment 
in  accordance  with  section  102(2)  <C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)  (C) )  and  Exec¬ 
utive  Order  No.  11514  (42  U.S.C.  4321 
note)  and  will  comply  with  such  pro¬ 
cedures  in  that  regard  as  may  be  estab¬ 
lished  by  the  Department;  and 

(d)  The  application  contains  the  fol¬ 
lowing  assurances  and  provisions: 

(1)  The  applicant  has  or  will  have  a 
fee  simple  or  such  other  estate  or  interest 
in  the  site,  including  access  thereto,  as 
is  sufficient  to  assure  undisturbed  use  and 
possession  of  the  facilities  for  not  less 
than  the  expected  useful  life  of  the 
facility; 

(2)  The  final  working  drawings  and 
specifications  will  be  submitted  to  the 
State  educational  agency  before  the  con¬ 
struction  is  approved  and  the  project  is 
placed  mi  the  market  for  bidding; 

(3)  Construction  approved  pursuant 
to  the  project  proposed  will  be  under¬ 
taken  promptly; 

(4)  In  developing  plans  for  school 
facilities,  the  local  and  State  codes  with 
regard  to  fire  and  safety  will  be  observed, 
and  in  situations  where  local  and  State 
codes  do  not  apply,  recognized  codes  shall 
be  observed; 

(e)  In  planning  the  construction  of 
school  facilities,  the  applicant  will,  in  ac¬ 
cordance  with  Executive  Order  No.  11296 
(31  Fit.  10663)  and  such  rules  and  regu¬ 
lations  as  may  be  issued  by  the  Depart¬ 
ment  of  Health.  Education,  and  Welfare 
to  carry  out  its  provisions,  evaluate  flood 
hazards  in  connection  with  such  school 
facilities  and,  as  feu*  as  practicable  avoid 
the  uneconomic  hazardous,  or  unneces- 
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sary  use  of  flood  plains  in  connection 
with  such  construction ; 

(f)  In  planning  the  construction  of 
school  facilities,  the  applicant  will,  in  ac¬ 
cordance  with  Executive  Order  No.  11288 
of  July  2,  1966  (33  U.S.C.  466  note)  and 
such  rules  and  regulations  as  may  be  is¬ 
sued  by  the  Department  to  carry  out  its 
provisions,  evaluate  the  effect  of  con¬ 
struction  and  operation  of  such  school 
facilities  cm  water  pollution  and,  as  far  as 
practicable,  avoid  such  harmful  effects 
as  may  exist; 

(g)  Architectural  or  engineering  su¬ 
pervision  and  inspection  will  be  provided 
at  the  construction  site  to  insure  that  the 
completed  work  conforms  to  the  ap¬ 
proved  plans  and  specifications; 

(h)  Representatives  of  the  State  edu¬ 
cational  agency  will  have  access  at  all 
reasonable  times,  for  the  purpose  of  in¬ 
spection,  to  all  construction  work  being 
done  with  title  HI  funds,  and  the  con¬ 
tractor  will  be  required  to  facilitate  such 
access  and  inspection; 

(i)  The  grantee  will  furnish  progress 
reports  and  such  other  information  re¬ 
lating  to  the  proposed  construction  and 
the  grant  as  the  State  educational 
agency  may  require; 

( j )  Except  as  otherwise  provided  in  the 
regulations  issued  by  the  Administrator 
of  General  Services  (41  CFR  Part  101- 
17)  to  implement  Public  Law  90-480  (42 
U.S.C.  ch.  51),  all  school  facilities  de¬ 
signed,  constructed  or  altered  with  funds 
made  available  under  title  HI  of  the  Act 
shall  be  so  designed,  constructed,  or  al¬ 
tered  as  to  be  in  accordance  with  the 
minimum  standards  contained  in 
“American  Standard  Specifications  for 
Making  Buildings  and  Facilities  Acces¬ 
sible  to  and  Usable  By  the  Physically 
Handicapped”  approved  by  the  American 
Standards  Association,  Inc.  (Subse¬ 
quently  the  United  States  of  America 
Standards  Institute)  on  October  31, 
1961; 

(k)  Reasonable  provision  has  been 
made,  consistent  with  the  other  uses  to 
be  made  of  the  facilities  or  areas  in  such 
facilities  which  are  adaptable  for  artistic 
and  cultural  activities; 

(l)  In  developing  plans  for  the  con¬ 
struction,  the  applicant  has  given  and 
will  give  due  consideration  to  excellence 
of  the  architecture  and  design  and  to  the 
inclusion  of  works  of  art,  for  which  funds 
under  title  IH  of  the  Act  will  be  available 
for  not  in  excess  of  1  percent  of  the  cost 
of  the  project; 

(m) Upon  completion  of  the  construc¬ 
tion,  title  to  the  facilities  will  be  in  and 
retained  by  a  State  or  local  educational 
agency,  and  the  building  will  be  operated 
and  used  for  the  educational  and  related 
purposes  for  which  it  was  constructed  for 
a  period  of  not  less  than  20  years; 

(n)  All  laborers  and  mechanics  em¬ 
ployed  by  contractors  or  subcontractors 
on  all  construction  and  minor  remodeling 
projects  assisted  under  title  HI  of  the 
Act  shall  be  paid  wages  at  rates  not  less 
than  those  prevailing  on  similar  con¬ 
struction  and  minor  remodeling  in  the 
locality  as  determined  by  the  Secretary 
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of  Labor  in  accordance  with  the  Davis - 
Bacon  Act,  as  amended  (40  U.S.C.  276a- 
276-5) ;  and  shall  receive  overtime  com¬ 
pensation  in  accordance  with  and  subject 
to  the  provisions  of  the  Contract  Work 
Hours  Standards  Act  (40  .U.S.C.  327- 
333),  and  such  contractors  and  sub¬ 
contractors  shall  comply  with  the  regula¬ 
tions  in  29  CFR  Part  3  and  29  CFR  5.5 

(a)  and  (c); 

(o)  All  contracts  for  construction  work 
or  modification  thereof,  as  defined  in  Ex¬ 
ecutive  Order  No.  11246  shall  incorporate 
the  nondiscrimination  clause  prescribed 
by  Executive  Order  No.  11246  of  Sep¬ 
tember  24,  1965  (42  U.S.C.  2000e  note) ; 
and  the  State  or  local  educational  agency 
undertaking  the  construction  shall 
otherwise  comply  with  the  requirements 
of  section  301  of  said  Executive  order. 

(p)  Manner  of  construction :  Construc¬ 
tion  undertaken  with  funds  under  title 
m  of  the  Act  shall  be  functional,  shall 
be  undertaken  in  an  economical  manner 
consistent  with  the  architectural  and  de¬ 
sign  considerations  in  paragraphs  (e), 
(j) ,  (k) ,  and  (1)  of  this  section,  and  shall 
not  be  elaborate  in  design  or  extravagent 
in  the  use  of  materials  in  comparison 
with  school  facilities  of  a  similar  type 
constructed  in  the  State  within  recent 
years. 

(q)  All  contracts  for  construction  shall 
be  awarded  to  the  lowest  qualified  bid¬ 
der  on  the  basis  of  open  competitive 
bidding  obtained  through  public  adver¬ 
tising  except  that,  if  one  or  more  items 
of  construction  are  covered  by  an  estab¬ 
lished  alternative  procedure,  consistent 
with  State  and  local  laws  and  regula¬ 
tions,  which  is  approved  by  the  State  ed¬ 
ucational  agency  and  is  designed  to 
assure  construction  in  an  economical 
manner  consistent  with  sound  business 
practice,  such  alternative  procedure  may 
be  followed. 

(r)  Programs  or  projects  receiving 
Federal  financial  assistance  for  construc¬ 
tion  pursuant  to  this  part  are  subject  to 
the  regulations  on  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
contained  in  part  15  of  this  title,  and 
prior  to  approval  a  State  agency  (as 
defined  in  §  15.4(b)  of  this  title)  must 
notify  the  Department  Regional  Office 
of  all  such  projects  affected  by  Part  15 
(36  F.R.  18838,  September  22,  1971) . 

(20  U.8.C.  844(a)(4),  847,  1232b;  33  U.S.C. 
466  and  701  note;  40  U.S.C.  327-333,  42 
U.S.C.  2000  e  note,  4151-56.  4321-47) 

§  118.43  Obligation  of  funds  for  con¬ 
struction. 

Funds  made  available  for  construction 
pursuant  to  a  grant  under  title  III  of 
the  Act  shall  be  obligated  by  the  local 
educational  agency  within  12  months 
from  the  effective  date  of  the  project, 
except  that  a  longer  period  may  be  al¬ 
lowed  by  the  State  educational  agency 
upon  a  showing  of  good  cause.  (31  U.S.C. 
200) 

§  118.44  Recovery  of  payments. 

If  within  20  years  after  the  completion 
of  any  construction  undertaken  pursu¬ 
ant  to  a  grant  under  title  HI  of  the 
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Act  (a)  the  owner  of  the  facility  shall 
cease  to  be  a  State  or  local  educational 
agency,  or  (b)  the  facility  shall  cease  to 
be  used  for  the  educational  and  related 
purposes  for  which  it  was  constructed, 
the  United  States  shall  be  entitled  to  re¬ 
cover  all  or  a  portion  of  the  Federal 
funds  used  to  pay  for  such  construction 
in  accordance  with  the  provisions  of 
section  308  of  the  Act. 

§  118.45  Leasing  facilities. 

Where  a  State  or  local  educational 
agency  proposes  to  lease  a  facility  with 
funds  provided  under  title  HI  of  the 
Act,  it  shall  obtain  the  right  to  occupy 
and  operate  and  if  necessary  to  maintain 
and  improve,  the  premises  to  be  leased 
during  the  proposed  period  of  the  proj¬ 
ect.  (20  U.S.C.  843) 

§§  118.46-118.50  [Reserved] 

Subpart  G — General  Provisions 

§118.51  Payment  of  funds. 

(a)  From  its  allotment  under  section 
302  of  the  Act  for  any  fiscal  year,  the 
Commissioner  will  pay  to  each  State, 
either  in  advance  or  by  way  of  reimburse¬ 
ment,  amounts  equal  to  the  sums  neces¬ 
sary  for  current  expenditures  by  the 
State  under  an  approved  State  plan 
for  (1)  grants  to  local  educational  agen¬ 
cies  for  supplementary  educational  cen¬ 
ters  and  services,  and  (2)  guidance, 
counseling,  and  testing  programs. 

(b)  The  payment  of  funds  under  title 
III  of  the  Act  will  be  limited  to  the 
maximum  funding  level  established  in 
§  118.18(f) ;  and  the  funding  of  partially 
approved  State  plans  is  further  subject 
to  the  limitations  set  forth  in  S  118.18(b) . 

(c)  The  Commissioner  will  pay  addi¬ 
tional  stuns  to  each  State  receiving  funds 
under  paragraph  (a)  of  this  section  for 
ad  ministrati  chi  of  the  State  plan,  activi¬ 
ties  of  the  State  advisory  council,  and 
evaluation  and  dissemination  activities. 
In  no  case  will  the  amount  paid  to  a 
State  for  such  activities  for  any  fiscal 
year  exceed  an  amount  equal  to  7  Vi  per¬ 
cent  of  its  allotment  for  that  fiscal  year 
or  $150,000  ($50,000  in  the  case  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands),  whichever  is  greater.  Of  the 
funds  available  to  any  State  for  such 
activities  during  any  fiscal  year,  the 
amount  paid  for  administration  of  the 
State  plan  shall  not  exceed  an  amount 
equal  to  5  percent  of  the  State’s  allot¬ 
ment  for  that  fiscal  year  or  $100,000 
($35,000  in  the  case  of  the  Common¬ 
wealth  of  Puerto  Rico,  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands),  which¬ 
ever  is  greater  (20  U.S.C.  843(a),  845, 
1232d) 

(d)  No  payments  will  be  made  by  the 
Commissioner  to  a  State  under  title  HI 
of  the  Act  for  any  fiscal  year  unless  the 
Commissioner  determines  that  the 
amount  of  State  aid  per  pupil  with  re¬ 
spect  to  the  provision  of  free  public  edu¬ 
cation  in  that  State  for  the  preceding 
fiscal  year  was  not  less  than  the  amount 


of  such  State  per  pupil  aid  for  the 
second  preceding  fiscal  year. 

§  118.52  Reallotment. 

(a)  General.  The  amount  of  any 
State’s  allotment  under  title  in  of  the 
Act  for  any  fiscal  year  which  the  Com¬ 
missioner  determines  will  not  be  re¬ 
quired  by  such  State  for  the  period  for 
which  that  amount  is  available  shall  be 
available  for  grants  pursuant  to  section 
306  of  the  Act  (20  UJ9.C.  8446)  and  Part 
126  of  this  title  (special  grants  made 
directly  by  the  Commissioner)  in  such 
State.  If  the  Commissioner  further 
determines  that  the  amount  is  not 
needed  in  such  State  for  grants  pursuant 
to  section  306  of  the  Act,  that  amount 
may,  in  the  Commissioner’s  discretion, 
either  be  used  for  grants  pursuant  to 
section  306  in  other  States  or  reallotted 
to  other  States.  Funds  may  be  reallotted 
from  time  to  time,  during  the  period  for 
which  they  are  available,  on  such  dates 
as  the  Commissioner  may  fix,  among 
other  States  in  proportion  to  the 
amounts  of  their  respective  original 
allotments  for  that  year,  but  with  the 
proportionate  amount  for  any  of  the 
other  States  being  reduced  to  the  extent 
it  exceeds  the  sum  the  Commissioner  esti¬ 
mates  the  respective  State  needs  and  will 
be  able  to  use  during  the  period  for 
which  the  funds  are  available.  Funds 
available  due  to  such  reductions  may  be 
similarly  reallotted  among  the  States 
whose  proportionate  amounts  were  not 
so  reduced.  Any  amount  reallotted  to  a 
State  from  funds  appropriated  pursuant 
to  section  301  of  the  Act  (20  U.S.C.  841) 
for  any  fiscal  year  will  be  deemed  to  be  a 
part  of  the  amount  allotted  to  it  under 
section  302  of  the  Act  (20  U.S.C.  842)  for 
that  year. 

(b)  Statements  of  anticipated  need. 
In  order  to  provide  a  basis  for  reallot¬ 
ment  of  funds  by  the  Commissioner  pur¬ 
suant  to  this  section,  each  State  agency 
shall,  if  requested,  submit  to  the  Com¬ 
missioner,  by  such  date  or  dates  as  he 
may  specify,  a  statement  or  statements 
showing  the  anticipated  need  for  the 
funds  previously  allotted  during  the 
period  for  which  such  funds  are  avail¬ 
able,  or  any  amount  needed  to  be  added 
thereto  by  reallotment.  Such  further  in¬ 
formation  as  the  Commissioner  may  re¬ 
quest  for  the  purpose  of  making  reallot¬ 
ments  shall  be  reflected  in  such  state¬ 
ments.  (20UB.C.842) 

§  1 1 8.53  Financial  reports. 

Each  State  educational  agency  shall 
submit  in  accordance  with  procedures 
established  by  the  Commissioner:  (a)  A 
report  following  the  end  of  any  fiscal 
year  of  the  total  expenditures  made 
under  the  State  plan  during  that  fiscal 
year  including  a  breakdown  of  expendi¬ 
tures  for  handicapped  children  by  type 
of  handicap;  and  (b)  such  other  reports 
as  are  periodically  required  by  the  Com¬ 
missioner  to  account  properly  for  title 
HI  funds.  (20  UB.C.  844a(b)  (ID) 
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§  118.54  Annual  and  other  reports. 

The  State  educational  agency  shall 
make  an  annual  report  and  such  other 
reports  containing  such  information  (in¬ 
cluding  copies  of  project  applications 
approved  under  9  118.23(d) )  as  the 
Commissioner  may  reasonably  require 
to  carry  out  his  functions  under  title 
III  ox  the  Act  and  to  determine  the 
extent  to  which  funds  provided  under 
title  HI  of  the  Act  have  been  effective 
in  improving  the  educational  opportuni¬ 
ties  of  persons  in  the  areas  served  by 
programs  or  projects  supported  under 
the  State  plan  and  in  the  State  as  a 
whole.  Information  about  programs 
funded  under  9  118.14(b)  shall  be  re¬ 
ported  by  type  of  handicap.  The  annual 
report  shall  include  an  evaluation  made 
in  accordance  with  objective  measure¬ 
ments  to  determine  the  extent  to  which 
critical  educational  needs  identified  in 
the  State  plan  have  been  met  and  an 
evaluation  of  the  effectiveness  of  projects 
funded  for  that  fiscal  year  under  title  III 
of  the  Act.  The  State  shall  also  keep  such 
records  and  afford  access  thereto  as  the 
Commissioner  may  find  necessary  to  as¬ 
sure  the  correctness  and  verification  of 
such  reports.  (20  U.S.C.  844a(b)  (11) ) 

§  118.55  Records. 

(a)  Each  State  and  local  educational 
agency  receiving  funds  under  title  in 
of  the  Act  shall  keep  intact  and  accessi¬ 
ble  all  records  relating  to  receipt  and 
expenditure  of  such  funds,  including  rec¬ 
ords  which  substantiate  direct  and  indi¬ 
rect  costs  charged  to  the  grant  activities 
and  which  fully  disclose  the  amount  of 
funds  received  and  the  disposition  there¬ 
of  by  the  recipient,  the  cost  of  each  pro¬ 
gram  or  project  for  which  title  HI  funds 
are  used,  and  the  amount  of  the  cost  of 
each  such  program  or  project  supplied 
by  other  sources  (including  records  re¬ 
lating  to  the  use  of  consultants,  and  a 
breakdown  of  expenditures  for  the  edu- 
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cation  of  handicapped  children  by  type 
of  handicap). 

(b)  Except  as  otherwise  provided  for 
inventory  records  in  9  118.41(c),  all  rec¬ 
ords  required  by  paragraph  (a)  of  this 
section  shall  be  retained  for  3  years  after 
the  close  of  the  period  during  which  the 
expenditures  were  made  or  if  an  audit 
has  not  occurred  by  that  time,  such  rec¬ 
ords  shall  be  maintained  until  (1)  the 
State  educational  agency  has  been  noti¬ 
fied  of  the  completion  of  the  Federal 
audit,  or  (2)  5  years  after  the  end  of  the 
fiscal  year  in  which  the  expenditure  was 
made,  whichever  is  earlier. 

(c)  In  cases  where  there  is  an  audit 
irregularity,  all  records  regarding  the 
questioned  expenditures  shall  be  main¬ 
tained  until  its  resolution.  The  Depart¬ 
ment  and  the  Comptroller  General  of 
the  United  States,  or  his  duly  authorized 
representatives,  shall  have  access  for  the 
purposes  of  audit  and  examination  to  all 
such  records  and  to  any  other  books, 
documents,  or  papers  of  the  recipient 
that  are  pertinent  to  the  expenditure 
being  questioned.  (20  U.S.C.  844a(b)  (11) , 
12320 

§  118.56  Contracts  for  services. 

The  State  educational  agency,  and  lo¬ 
cal  educational  agencies  if  approved  by 
the  State  educational  agency,  may  enter 
into  contracts  or  agreements  (to  the  ex¬ 
tent  permitted  by  State  and  local  law 
and  consistent  with'  the  approved  State 
plan)  for  the  provision  by  other  appro¬ 
priate  public  or  private  agencies,  organi¬ 
zations,  or  institutions  of  a  portion  of 
the  services  to  be  provided  under  a  title 
in  program  or  project.  Such  contract 
or  agreement  shall  describe  the  services 
to  be  provided  by  the  agency  or  institu¬ 
tion,  shall  incorporate  the  standards  and 
requirements  of  title  m  of  the  Act  and 
these  regulations,  and  shall  contain  pro¬ 
visions  assuring  that  the  State  or  local 
educational  agency  will  retain  adminis- 
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trative  supervision  and  control  over  the 
provision  of  services  under  the  contract. 
Where  a  local  educational  agency  pro¬ 
poses  to  contract  for  services,  such  serv  - 
ices  shall  be  specified  in  the  project  ap¬ 
plication  or  an  amendment  thereto,  and 
the  proposed  contract  shall  be  submitted 
to  the  State  educational  agency  for  ap¬ 
proval.  All  contracts  and  agreements 
entered  into  pursuant  to  this  section 
shall  be  in  writing,  and  copies  shall  be 
maintained  in  accordance  with  §  118.56 
(20  U.S.C.  843) 

§  118.57  Applicability  of  civil  rights  reg¬ 
ulation. 

Federal  financial  assistance  under  this 
part  is  subject  to  the  requirements  of 
title  VI  of  the  Civil  Rights  Act  of  1964, 
approved  July  2,  1964  (Public  Law  88- 
352,  78  Stat.  252,  42  UJS.C.  2000d  et  seq.) . 
Section  601  of  that  Act  provides  that 
no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  be  subjected 
to  discrimination  under,  any  program 
or  activity  receiving  Federal  financial 
assistance.  Therefore,  Federal  financial 
assistance  pursuant  to  this  part  is  sub¬ 
ject  to  the  regulation  set  forth  in  Part 
80  of  this  title.  (42  U.S.C.  2000d  et  seq.) 

§118.58  Copyrights  and  patents. 

(a)  If  a  copyright  is  obtained  on  ma¬ 
terials  produced  with  financial  assistance 
under  title  in  of  the  Act,  the  Federal 
Government  shall  be  granted  a  nonexclu¬ 
sive,  irrevocable,  royalty-free  license  to 
reproduce  and  publish  the  materials  so 
copyrighted,  including  the  power  to  sub¬ 
license,  for  all  governmental  purposes. 

(b)  Any  materials  of  a  patentable 
nature  produced  through  a  project  with 
financial  assistance  under  title  in  of  the 
Act  shall  be  subject  to  the  provisions  of 
Parts  6  and  8  of  this  title.  (20  UJS.C.  841) 
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